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IN THE 


United States Court of Appeals 

for the District of Columbia 


January Term, 1945. 


No. 8930. 


JOSEPH MERANDO, Trading as Merando Company, 

Appellant 

vs. 

JOSEPH MATHY and JOHN MATHY, Co-partners, 
Trading as The Mathy Company, 

Appellees 


BRIEF FOR APPELLANT. 


! 

Jurisdictional Statement. 

i 

This is an appeal by Joseph Merando, trading as Me¬ 
rando Company, defendant below, from a judgment entered 
in Civil Action No. 21,106 of the District Court of theiUnited 
States for the District of Columbia, for the sum of $5^144.79, 
(App. 28) entered upon the findings of fact and conqlusions 
of law of Judge Proctor, that the appellant had bleached 
his contract with the appellees (App. 16). I 

The lower Court had jurisdiction under D. C. Code, Title 
11, Sec. 301, 1940 edition, and the amount claimed being in 
excess of three thousand dollars, exclusive of interest and 
costs. 
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The .judgment of the lower Court was entered July 5th, 
1944 (App. 28). Motion to amend and/or make additional 
findings of fact and for a new trial was filed July 14, 1944 
(App. 28), and overruled on October 23, 1944 (App. 30). 
Notice jof appeal was filed December 12, 1944 (App. 31) 
and record filed in this Court January 22, 1945. 

This Court has jurisdiction to review the judgment under 
D. C. Code, Title 17, Sec. 101,1940 edition. 

Statement of the Case. 

This was a suit by a sub-contractor, appellees, (plaintiffs 
below who shall hereafter be referred to as such) against 
a general government contractor, appellant, (defendant 
below \\ l ho shall hereafter be referred to as such) for dam¬ 
ages for alleged breach of contract. The suit was filed Au¬ 
gust 31st, 1943 and was based upon the claim that on or 
about August 12, 1943, the plaintiffs were compelled to 
notify the defendant that unless certain cutting work “was 
promptly done, or the plaintiffs authorized to do same at 
the defendant’s expense, they would have to discontinue 
their work,” and that defendant did not do the cutting 
and refused to permit the plaintiffs to do the same 
at his expense. That on August 16th, 1943 plaintiffs’ work 
had reached a stage where they could proceed no further 
until said cutting was done and so advised defendant, who 
“instead of carrying out his obligation to do said cutting” 
(App. 2) notified plaintiffs on August 17th, 1943 their con¬ 
tract was terminated. That said termination was unjusti¬ 
fied and'they stood ready, able and willing to complete their 
contract and were only awaiting the defendant “to comply 
with his obligation to take care of necessary preliminary 
cutting work or authority from him to proceed therewith 
at his expense.” They claimed damages in the sum of 
$15,000.00 (App. 3). 

Answer was filed on October 5, 1943 and denied the alle¬ 
gations :of the complaint and stated that plaintiffs had 
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failed to comply with their contract and that the copt-ract 
had been terminated because of such failure. Counter- 
claim was asserted for the defendant’s excess cost to com¬ 
plete plaintiffs’ contract, but as the work provided for in 
said contract had not been completed at that time thd cost 
was unknown and the right was reserved to assert; this 
counter-claim when the cost became known (App. 8). ; 

Amended counter-claim was filed Februarv 12, 1944'stat- 
ing work had been completed at a cost of $18,965.37 and 
asked for recovery in the sum of $9,000.37, the defendant’s 
excess cost (App. 9). 

On February 23, 1943 an answer was filed by the plain¬ 
tiffs to the amended counter-claim denying the same (App. 

11). ’ I 

On February 26, 1943 defendant filed Bill of Particulars 
of his counter-claim in the sum of $9,000.37 (App. 13).j 

On March 7th, 1943 plaintiffs filed amended Bill of Par¬ 
ticulars claiming the sum of $5,677.99 (App. 14). 

According to the evidence the facts were substantially as 
follows: 

On May 31, 1943 the defendant entered into a contract 
with the United States to furnish all materials, and!per¬ 
form the wrork for new downspouts, etc., at the Post Office 
and Courthouse (Old), Pittsburgh, Pennsylvania, within 
ninety (90) days after the date of receipt of notice to pro¬ 
ceed, for the consideration of $20,000.00, less $640.00 for 

• • • i 

w r ork omitted. The pertinent provisions of the contract 
and specifications are to be found in the Joint Appendix 
(pp. 306-312). ! 

Tn the latter part of May 1943 W. R. Jester was doing 
some work on his own behalf for the defendant, and defend¬ 
ant’s manager and son, Sam Merando spoke to Jester about 
the bidding on the foregoing job. Jester came to the de¬ 
fendant’s office and secured a copy of the plans and specifi¬ 
cations and gave a bid of $8,931.00 for the installation of 
the pipes. The defendant’s manager suggested to Jester 



I 


I 

4 

that it would be wise to go to the job in Pittsburgh and the 
following week the defendant’s manager and Jester did go 
to Pittsburgh. The defendant’s manager stayed at the 
hotel,while Jester went and looked over the job. He came 
back jind said he would do the job for $8,931.00 (App. 267). 
The defendant’s manager suggested that they both go back 
and look the job over which they did (App. 268). Jester 
denied that the defendant’s manager went to the job on 
that Occasion. The defendant’s manager stated that on 
that occasion he told Jester the chases in the stairways 
were sufficiently large to install the pipes without remov¬ 
ing tl^e marble, which was agreed to by Jester (App. 268). 
This was denied by Jester. They went back to the hotel 
and Jester then gave a tentative price of $10,500.00 (App. 
269). | Jester stated that he talked with the defendant’s 
manager about the pipes that were to go in the stairways 
and stated “1 could see that they had these factor pins in 
that it would be a matter of impossibility to take those out 
without removing marble on the first floor and mahogany 
wainscotting if those stacks were to be up behind” (App. 
295). iPreviously on May 18th, 1943 the defendant received 
from the Rampa Marble & Tile Company of Pittsburgh, Pa., 
an estimate to remove the marble in the stairways for the 
sum of $1,100.00 (App. 313). 

The) negotiations continued and finally resulted in a con¬ 
tract being entered into by the plaintiffs and defendant on 
June 7, 1943, wherein the plaintiffs agreed to furnish all la¬ 
bor, materials and equipment necessary for the proper com¬ 
pletion of the plumbing, sheet metal, pipe covering, painting, 
etc., in the contract between the defendant and the United 
States of America for the sum of $10,500.00. The defendant 
was to do all cutting and patching, in connection with the 
brickwork, concrete, plaster, woodwork, marble. Also fur¬ 
nish scaffold for the sheet metal work in tower. (Pltfs. 
Ux. 1, App. 316). The pertinent provisions of the contract 
are to be found in the Joint Appendix (pp. 315-318). 
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On June 16tli, 1943 the defendant notified the plaintiffs 
in writing to proceed with their contract (Defts. Ex. 19, 
App. 318). 

Shortly after June 16th, the date the plaintiffs ha$ been 
ordered to proceed, the defendant’s manager called j Jester 
to inquire the date he proposed starting the work and was 
informed by Jester that he had a very good man he was 
attempting to get, but he was having a little trouble getting 
him and to be patient (App. 225). 

Later the defendant’s manager met Jester on a job he 
was personally doing for the defendant in Washington and 
again asked him when lie was going to start the job in Pitts¬ 
burgh and was informed by Jester that he had received a 
letter from the man in Boston stating he was having iillness 
in his family and that he thought the man would be in Pitts¬ 
burgh within two weeks. Jester admitted he was late, but 
once he got started he would have 12 or 16 plumbers and 
he would make up for lost time (App. 226). 

Later the defendant’s manager called Jester by telephone 
the first week in July and was advised the man from Boston 
would be in Pittsburgh and to meet him at the Post Office 
(App. 226). i 

The defendant’s manager and his superintendent, arrived 
in Pittsburgh, July 4, 1943 (App. 146). The plaintiffs' 
manager, Jester, arrived there on July 5th (App. 36) and 
the man from Boston, Mr. Curtin, arrived there on July 6, 
(App. 65). The defendant’s superintendent, Schoffner and 
the plaintiffs’ foreman, Curtin, went over the blueprints 
and where they were going to maintain their headquarters 
and proceeded with their respective work (App. 227). 

The work to be performed by the defendant had to be 
done at night so as not to interfere with the business dur¬ 
ing the day (App. 75). Between July 7th and August 10th, 
the defendant had an average of five men working each day, 
including Sundays and Saturdays (Defts. Exs. 26 and 36, 
App. 327-329 & 305-306). During the week beginning July 
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14th the defendant had three carpenters, working four full 
days each, in addition to seven other men and his superin¬ 
tendent who worked every day, including Sundays from the 
time he arrived until he left at noon on Sunday, August 
1st (Defts. Ex. 26, App. 305). 

The plaintiffs started off with their foreman, Curtin, on 
July 6th. On July 21st, they put two additional plumbers 
to work, on August 10th they added one more plumber, on 
August ’11th one more was added and on August 12th two 
more were added, making a total of six plumbers and one 
foreman working on August 13th (Pltfs. Ex. 87, App. 304). 

On July 27-2S the government inspector who had pre¬ 
pared the plans and specifications for the job made an in¬ 
spection and reported that the job was 25% completed and 
that normal completion was 50%. That no partial pay¬ 
ment was due. That the work was not being carried on 
satisfactorily, nor were there a sufficient number of men 
employed, as the sub-contractor had not been able to secure 
half the number of plumbers needed. Practically all mate¬ 
rial was assembled, except sheet metal work. Running of 
down sp’outs was going slow because of lack of plumbers. 
The contractor wanted 12 plumbers and tried all over east¬ 
ern U. S. to get them (Defts. Ex. 4, App. 319). The in¬ 
formation in the report concerning plumbers was obtained 
from Mr. Curtin (App. 181). 

On July 30th the defendant wrote the plaintiffs in part 
as follows: 

“Also the writer has been informed that you do 
not | have a sufficient number of workmen to expedi¬ 
tiously carry out this portion of the work. Please be ad¬ 
vised that you must take steps at once to speed up 
your work since the completion date is drawing near 
and,if we do not complete on time we shall hold you 
responsible for any damages we might be assessed by 
the Government.*’ (App. 322.) 

No reply was made by the plaintiffs to the foregoing letter. 

On August 1st the defendant’s superintendent returned 
to Washington and left Mr. McKay in charge and so no- 
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tifiecl Curtin (App. 148). Curtin denied be had been so 
notified (App. 93). 

On August 5th defendant wired plaintiffs concerning the 
progress ol the job (App. 325). 

On August 6th, 7th and 9th the defendant’s manager was 
on the job (App. 58, 71 &■ 94), and on August 9th being dis¬ 
satisfied with the number of plumbers the plaintiffs had 
working asked permission of the plaintiffs’ foreman* Cur¬ 
tin, to call the business agent of the local union andiwhile 
the plaintiffs’ foreman did not like it he did it anyway and 
got in touch with the union and made arrangements foil them 
to send more plumbers to the job (App. 235). The plain¬ 
tiffs* foreman testified he informed the defendant’s!man¬ 
ager that more plumbers were not needed at that time, and 
notified plaintiffs* manager, Jester, by wire of the fore¬ 
going but the telegram was either thrown away or destroy¬ 
ed by the plaintiffs (App. 94). i 

On August 9th the plaintiffs’ manager wrote the defend¬ 
ant as follows: 

“Our superintendent wires us that you have np car¬ 
penters or marble men on the job. Unless you have 
these men on the project at once, we will be forced to 
lay off our plumbers and stop our work. If this is 
necessary, you must be responsible for getting men to 
complete the work on schedule and you must bear the 
expense of any overtime labor or additional costs in¬ 
curred thereby. 

We trust that you will give this matter your prompt 
attention, so that we will not be further delaved.” (App. 
323.) 

which was received by the defendant August 10th, 1943. 

All marble partitions, etc., in the basement had been re¬ 
moved by the defendant’s workmen (App. 61). 

On August 10th, the plaintiffs’ foreman, Curtin, stopped 
the defendant's men from working (App. 130), and Mr. Mc¬ 
Kay, who had been left in charge for the defendant reported 
to the defendant's manager as follows: 


i 
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[‘Attached is time report. Mr. W. Curtin informed 
us, this date that the plumbers will be doing the cutting 
for the installation of down spouts, and that we will not 
be' needed any more, for he has to live up to the 
plumber's code. 

please notify us as soon as possible what we are 
to do, for we understand that you will be required to 
have a man ('Building Employee) in each room where 
these plumbers will be working and an Elevator Op¬ 
erator, as you know the cutting will have to be done 
after Office hours, also the rooms will have to be cleared 
of all debris after they finish for the day. 

I have arranged for mvself and Andv Glow to take 
out the wooden panels wherever needed so the plum¬ 
bers could work, but Mr. Curtin is going to delay the , 
job if 1 go through with it. He said it must be a 
Union carpenter. 

l[Ie still insists that the marble must be removed in 
stajirways and that it will have to be removed by a 
matrble man. 

So this is a picture of what is taking place here. He 
has one Pittsburgh plumber on the job now, starting 
August 10th. 

Please advise as soon as possible. 

I remain,” (App. 324.) 

which was received by the defendant on August 12th. 

On August 11 tli the defendant replied to the plaintiffs’ 
letter of August 9th, as follows: 

“Attention Mr. Walter R. Jester 

Gentlemen: 

In answer to your special delivery letter of August 
9th 1943, directed to us wherein you state in part that, 
‘We have no carpenters or marble men on the job’. 
This is to inform you that none are needed at this time, 
yoij no doubt know all of the cutting preparatory work 
etc*, in order to receive your pipes has been ready for 
you for sometime, and much of it was ready for you 
before you started, you were ordered to proceed with 
your contract on June Kith 1943, but refused to do 
so at the time, however you did start work with one man 
several weeks later causing us further delay, about a 
week later you proceeded with two more men bringing 
your force up to three plumbers altogether, at this late 
a date you still have the same three plumbers, and 
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have made no attempt to increase your force in spite of 
the numerous requests by this office to accelerate the 
progress of your work, also you are holding up our 
work that has yet to be done after you have installed 
your pipes, the writer has called upon you to start 
the sheetmetal portion of your contract many times 
before, but you have done nothing about it, the time 
consumed bv von in the installation of your work is 
unsatisfactory. 

Supplementing my telegram to you of August 5th, 
1943, ami also the telephone conversation with you 
upon my return from Pittsburgh on August 10th, 1943. 
Please be advised at this time 1 must insist that you 
have working on Monday Morning August 16th 1943, 
a minimum of nine (9) plumbers and one (1) sheet¬ 
metal worker actually engaged in the performance of 
the terms of the contract. 

Your failure to comply with the above, will for<pe me 
to take immediate action because of your refusal to 
prosecute your work under the terms of- our contract, 
as stipulated on reverse side thereof paragraph No. 2 
Dated June 7th 1943/’ (App. 325.) 

On August 12th the plaintiffs wrote the defendant ajs fol¬ 
lows : 


“On the arrival of our Mr. Jester at the abov$ job, 
the following survey was made by him and our plumb¬ 
ing superintendent of the work pertaining to th6 cut¬ 
ting and the removal of the marble which is delaying 
our workmen. These conditions still prevail today: 

Thirteen stacks will he up to the fifth floor ceiling by 
stopping time on August 13th and the following work 
must be completed before we can proceed with our work 
any further: 

Cut wood floors at all stacks where friction clamps 
are installed at second and fourth floors; 

Enlarge holes at ceilings of stacks 3, 12, and 2t); 
Remove coal in coal bin and cut footing out for 
stack ~1S; also cut holes through to roof for stack 
irl8: 


Remove marble in stairways for stacks #2,j i£3, 
#5, and #7 and finish cutting for same; 

Remove panels and cut out brick work where all 
ledge drains enter stacks; 

Remove ceiling in new toilet, fifth floor, for stack 
#13, and cut hole in tile wall and down through five 
floors slabs and ceilings. 


i 
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It is necessary that this cutting be done at once. 
Since there has been no supervision on the job by The 
AjTerando Company for the past ten (10) days, it was 
necessary that our superintendent, Mr. William J. Cur¬ 
tin, supervise and lay out holes for the men you now 
have on the job. For this and for any further labor 
w ! e furnish on your work you will be billed at hourly 
rate for ‘straight-time work* and at time-and-one-half 
rate for overtime labor. For your information it is in 
the bylaws of the Pittsburgh Plumbers ’ Union that they 
do all cutting in connection with their work. 

• You will please forward at once to our superintend¬ 
ent, Mr. William J. Curtin, Room 1211, Hotel Keystone, 
Boulevard of the Allies & Wood Street, Pittsburgh, 
Pa., a written order, properly signed, authorizing us 
to do this cutting for you. 

'Only under these conditions can we continue our 
work on the job. 

1 Very truly yours, 

» • ** 

: THE MATHY COMPANY 

Bv: AY. R. Jester” (App. 330). 

which was received by the defendant August 13th, 1943. 

On August 13tli the plaintiffs’ foreman, Curtin, laid off 
his men and shut down the job (App. 77) assigning as his 
reason therefor that there was no further work for his men 
and no further work was done by the plaintiffs thereafter 
(App. 78). 

Upon receipt of the plaintiffs’ letter of August 12th the 
defendant’s manager went to Pittsburgh, arriving there 
August 14th. Tie found no work being performed by any¬ 
one and looked over everything that the plaintiffs had claim¬ 
ed was wrong in their letter and replied to their letter 
(App. 236) as follows: 

“Receipt is acknowledged of your letter dated Au¬ 
gust 12, 1943 and we note that you state as of stopping 
time August 13, 1943 certain work must be completed 
before you can proceed further. 

The foregoing is not a correct statement, as aside 
from whether or not the work listed in your letter has 
been completed, there is plenty of work which your 
men can be performing at this time, such as completing 
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connection of the thirteen new stacks you claim you 
have in place to main sewer in basement; also connect 
ledge drains to these new stacks, burn out and remove 
old stacks now obstructing your new risers at points 
two, four and five—especially riser number eleven can 
be completed since we note that you have same &t this 
writing mid-wav between the third and fourth floor 
ceiling—and proceed with installation of new, make 
necessary tests called for under specifications for 1 those 
risers you claim arc now complete so that we may en¬ 
close same; also proceed with the sheet metal work on 
annex building, etcetera. j 

Taking up the items of work which you claim must 
be performed, please be advised as follows: 

1. Wood floors at all stacks where friction clamps 
are installed at second and fourth floors have been 
cut. 

2. Holes at ceilings of stacks three, twelve and 
twenty have already been cut and enlarged to suit 
size of pipe called for under specifications. Your 
Mr. Curtin, together with our Mr. Shoffner, 
agreed on this. 

3. We are taking up with the Government at this 
time the matter of removing coal in the coal bin. 

4. It is not necessary to remove marble in stairways 
for stacks in order for you to perform your work. 

5. Arrangements were made as early as August 8th 
for removing panels and cutting out brickwork 
where all ledge drains enter stacks. This has been 
done. 

6. The specifications provide, in part, that the! work 
shall be carried on in such a manner that there 
will be no interference to or interruption with the 
proper execution of Government business. ! 

The manner in which vour Mr.' Curtin demands re- 
moval, etcetera, he done would interfere with the op¬ 
erations of the Government. 

With reference to your statement there has been no 
supervision on the job by The Merando Company for 
the past ten days, it is quite evident that voujr su¬ 
perintendent has not kept you fully advised, a$ Mr. 
Sam Merando was personally on the job as late as Au¬ 
gust 9th, and it has never been necessary fori your 
superintendent to do any work which is the obligation 
of the general contractor to perform. 

With reference to your statement that the by-laws 
of the Pittsburgh Plumbers’ Union provide that the 


i 
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plumbers must do all cutting in connection \yith their 
work is a matter which does not concern the general 
contractor. Our contract with you specifically pro¬ 
vides, and we quote 'The Merando Company is to do 
cutting and patching in connection with brick work, 
concrete, plaster, wood work, marble", and we have been 
ready and willing at all times to perform this work, 
and should you undertake to do any part thereof you 
will be doing so at vour own expense and obligation.” 
(App. 331.) 

On August 16th the plaintiffs’ superintendent wrote the 
defendant as follows: 

‘'After we complete several hours’ work on stack 
#1.1 today we will be unable to do any further plumb¬ 
ing. work on the above building, because you will 
neither do the necessary cutting yourself nor will you 
authorize us to do it. 

Please advise us further in this matter. 

Verv trulv vours, 

THE MATHY COMPANY 
By: W. R. Jester” (App. 334.) 


On August 16th the Custodian of the building wrote the 
District Engineer at Washington, D. C., advising him that 
the project, which was about 30% complete came to a stand¬ 
still at 4:30P. M. August 13th (App. 335). 

On August 17th the defendant wrote the plaintiffs as 
follows: 


“In view of the fact that you have failed to satis¬ 
factorily perform your above subcontract, please be 
notified that in accordance to paragraph #2 of said 
contract we hereby terminate said agreement to take 
effect within three (3) days from the receipt of this 
letter. 


We shall hold you responsible for any loss we may 
sustain in the matter.” (App. 336.) 

On August 20th Earl D. McClarv, who was engaged in 
the construction business (App. 219), representing archi¬ 
tects, contractors and financial institutions that had prob¬ 
lems rcdating to the construction industry, went to 
Pittsburgh at the request of the defendant’s manager 
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and after reviewing the situation (App. 220) talked with 
the plaintiffs’ manager, Jester, in Washington on the tele¬ 
phone and requested him to come to Pittsburgh to discuss 
the matter, and if that was not possible he, McClary, would 
go to Washington to discuss the matter with Jester, to 
which plaintiffs’ manager replied, there was nothing to 
discuss as all lie wanted from the defendant was a letter 
setting forth an extra for plumbers to do the necessary cut¬ 
ting in the Post Office Building. Jester did not on that 
occasion say the job was tied up because of insufficient cut¬ 
ting (App. 221). 

The following day, August 21st, as a result of a visit 
by McClary to the Pittsburgh office of the plaintiffs’ Surety 
company, the plaintiffs’ manager came to Pittsburgh and 
talked with McClary, at which time the plaintiffs' manager 
made the following demands before he would resume the 
work: 

1. That he be given a written order for plumbers;to do 
all cutting at the rate of $2.75 per hour for straight 
time and time and a half overtime in the event any 
overtime is incurred in cutting. 

2. Requisition for plumbers’ wages to be paid weekly. 

3. Mathy Company to assume no responsibility fori dam¬ 
age done by falling debris. Cleaning up to be; done 
by the Mcrando Company. 

4. Marble setters to remove all marble in connection 
with cutting for plumbers. 

5. Mathy Company to assume no responsibility for; dam¬ 

age done in connection with marble, woodwork,; plas¬ 
ter or masonrv walls. Xo cleaning of anv debris 
whatsoever pertaining to the job. I 

i 

6. Five openings to be cut suitable for each Moor in the 
vent shafts. 

7. Payment in amount of 90% of the previous requisition 
rendered. (App. 222.) 

The plaintiffs’ manager refused to discuss the merits 
of the demands and the defendant’s manager refused to 
accede to the demands (App. 223). 



14 


pan}’ q 
(App 
On 


feudal 
get th 


Thereafter the defendant contacted several plumbing 
contractors in Pittsburgh (App. 238) and Washington 
(App. 283) and finally made arrangements with Weldon 
& Kelly Company of Pittsburgh to complete the job (App. 
238), {he contract being signed by Weldon & Kelly Com- 
n August 27th and by the defendant on August 30th 
336). 

\ugust 24 Joseph J. Mathy, one of the plaintiffs, 
returned from his vacation (App. 135) and upon learning 
of the situation for the first time went to Pittsburgh on 
August 25th arriving late in the evening and met the de- 
,t’s manager to find out if there was any way to 
matter straightened out and was informed by the 
defendant's manager that he thought it was too late as 
Mr. MpClary was taking care of the matter. Effort was 
made to get in touch with McClary, but he was unable te 
do so (\App. 136). 

On August 27th Mr. Mathy talked with McClary on the 
telephone, who informed him that he would see what could 
be done and if anything could be done would call him back 
(App. 139). McClary called Pittsburgh on the telephone 
(App. 223) and found a contract had been signed by Weldon 

Kell” Companv, August 27th, to complete the work (App. 

'4 ). ' 

Tbei eafter the installation of the stacks was completed 
by the A T eldon & Kelly Company, and in doing so, employed 
an ave ‘age of ten or eleven plumbers (App. 163) and had 
as higl as eighteen (App. 292). 

They did not remove the marble wainscoting on the stairs 
and lai dings to install the pipes (App. 166). At the time 
the work stopped on August 13th there was a change order 
pending concerning stacks 3, 12 and 20, but it was not 
known at that time if the change was going through (App. 
191). The cutting that was finally done would not have 
been necessary had the change order gone through (App. 
190-193). Some of the wood panels could not be removed 
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because the wash basins had not been removed, which was 
the work of the plumbers (App. 196). It was not necessary 
to remove the ceiling in the new toilet on the 5th floor in 
order to install stack #13, and it was not removed (App. 
397). This stack had been installed by the plaintiffsj from 
the basement to the fifth floor (App. 105). 

The work embraced in the contract with the plaintiffs 
was completed about November 15th, at a cost to tjie de¬ 
fendant, exclusive of material, of $16,645.41 (Deft’s. Exs. 
27, 35, 29, 30, 31, App. 342-353). In addition he paid ex¬ 
penses of $335.80 (App. 353-354). j 

The first payment received by the defendant from the 
United States on account of the contract was- about two 
weeks after September 14 (Deft’s. Ex. 24, App. 240 $ 341). 

At the time the plaintiffs stopped work on the job on 
August 13th, they had expended $1,561.00 for plumbers 
wages (App. 304) and $1,411.15 for material and $579.21 
for supervision, etc. (App. 14), a total of $3,551.36. 

I 

Statement of Points Relied Upon. j 

While a huge number of points upon which appellant in¬ 
tends to rely were filed (App. 31), it is lnTioved that for 
purposes of argument they may be consolidated to six in 
number as follows: 

1. The Court erred in refusing to hold as matter of 
law that plaintiffs had breached their contract. 

2. The (’curt erred in refusing to hold as matter of 

law that the defendant had the right, under the terms of the 
sub-contract, to terminate the same. j 

3. The Court erred in holding as matter of law that the 
defendant had breached his contract. 

4. The Court erred in refusing to hold as matter of law 

that the plaintiff's did not have the right to make their iseven 
demands before resuming their work. i 

5. The Court erred in refusing to find that the defend¬ 
ant’s costs to complete the work covered by the sub-contract 
was $18,501.87, or any part thereof. 
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6. The Court erred in finding that the plaintiffs would 
have mlade a profit if they had completed the work. 

Summary of Argument. 

1 . 

Whil 2 the defendant was performing his part of the 
contract the plaintiffs stopped his men from working and 
two days later wrote the defendant that unless he issued 
a written order authorizing the plaintiffs to do the work 
for him, thev would not continue their work and then the 
very next day shut down their job and refused to do any 
more work. This was clearly a breach of contract by the 
plaintiffs for which the defendant was entitled to any dam¬ 
ages sustained by him. 

9 

One jf the conditions of the contract was that if the 
worknii nship or time consumed in the installation of the 
work, i i the opinion of the defendant, was unsatisfactory 
he resejrved the right to terminate the contract on three 
days’ written notice. The parties having agreed in advance 
to leave to the defendant the right to decide whether or not 
the workmanship and time consumed was satisfactory, they 
were bound thereby and the Court should have held as mat¬ 
ter of law that the defendant did have the legal right to 
terminate the contract. 

3. 

The plaintiffs contended that the defendant refused to 
perform certain work that he w*as obligated to perform un¬ 
der the contract which made it impossible for them to do 
any work at the time they stopped. While this to a certain 
extent is a question of fact, the evidence shows clearly that 
there was work which they could have performed at the 
time tb »v stopped work and further they had no right to 
eomplai n if there was not work for them to perform, when 
they hai stopped the defendant’s men from working three 
days lx fore. 
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After tbe plaintiffs had stopped work the defendant in 
an endeavor to have the work resumed, as he was under 
a penalty clause with the Government, conferred with the 
plaintiffs, but they refused to resume the work unless their 

i 

seven demands were met, none of which were contained in 
the contract. Clearly they had no right to make such de¬ 
mands before resuming the work. 

5. ! 

The Court in its findings of fact, stated that the defend¬ 
ant offered some testimony of his costs to complete the 
plaintiffs’ work, but that the plaintiffs reserved the right 
to contest the same before the Auditor if it became; ma¬ 
terial, and that it made no finding as to this, as it; was 
unnecessary in view of the judgment in favor of the plain¬ 
tiffs. With the possible exception of the cost of the material, 
the defendant did prove his cost to complete the plaintiffs’ 
work, and the Court should have included such cost in its 
findings of fact, if for no other reason to let this Court 
know what those costs were, and further, in the event the 
lower Court is reversed, this Court’s mandate could make 
unnecessarv anv further hearing in the matter. 

6. j 

The lower Court allowed the plaintiffs $1,423.43 as antici¬ 
pated profits, but we submit that taking into consideration 
the amount of work they had performed and their cost of 
performing same, the plaintiffs would not have made any 

profit on the contract, but on the contrary would have lost 

money. j 

ARGUMENT. j 

POINT 1. 

The Court erred in refusing to hold as matter of law 
that plaintiffs had breached their contract. 

From the very time the plaintiffs were notified to prbceed 
with their work they were in default, but it is not neceksary 
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to relate in detail the incidents of such default as they are 
fullv set forth in the statement of the case. 

For the purpose of this argument it is only necessary to 
call th j Court’s attention to the events occurring just before 
the \v< rk stopped. On July 30th the defendant wrote the 
plaintiffs complaining about the number of men they had 
working (App. 321), to which the plaintiffs did not reply. 
On Aiigust 1st the defendant's work being well in advance 
of the plaintiffs' work (App. 122 & 149) the defendant’s 
superi itendent returned to "Washington and left Mr. McKay 
in charge and so informed the plaintiffs’ foreman (App. 
148). ’On August 5th the defendant telegraphed the plain¬ 
tiffs tlat the progress was unsatisfactory (App. 325), to 
which Jno reply was received. On August 6th, 7th and 9th 
(the 8th was a Sunday) the defendant’s manager was at the 
job (App. 58, 71 & 94) and on August 9th being dissatisfied 
with tf.e number of men the plaintiffs had working asked 
permission of the plaintiffs’ foreman to call the union busi¬ 
ness agent in Pittsburgh, and while the plaintiffs’ foreman 
did not like it, he did it anyway and got in touch with the 
union and made arrangements for them to send more 
plumbers on the job (App. 235). The plaintiffs' foreman 
notified the plaintiffs’ manager, Jester, by telegram of the 
foregoing, but the telegram was either thrown away or de- 
stroyel (App. 94). It is important to note at this point, 
that while the telegram w’as sent just twenty days before 
the pit intiffs filed this suit, and that they knew the contents 
w r ould be very important, it was destroyed. It is also im¬ 
portant to note, that notwithstanding the fact that the de¬ 
fendant had constantly been alter the plaintiffs to put more 
men work (App. 58) that up to this time (August 9th) 
the ph intiffs had not denied they were making unsatisfac¬ 
tory progress, and had not said one word in complaint of 
the w’c rk being done by the defendant. 

It w as on August 9th, after the plaintiffs had received 
the teiegram from their foreman, which they saw’ fit to 
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destroy, and which telegram Curtin said he sent when the 
plumber came from the Pittsburgh Union (App. ?£), that 
they for the first time made any complaint, and then their 
complaint was not that the defendant did not have a super¬ 
intendent on the job, but “Our superintendent wires that 
you have no carpenters or marble men on the job’? (App. 
323). i 

Aside from the fact as to whether or not any carpenters 
or marble men were necessary at that time, before the de¬ 
fendant even had a chance to answer the letter, the plain¬ 
tiffs’ foreman, Curtin, stopped the defendant’s men from 
working, the very next day, August 10th (App. 324), where¬ 
upon Mr. McKay, who had been left in charge of the work 
so reported to the defendant as follows: 

“Pittsburgh^ Pa. 

August 10! 1943 

Mr. S. Merando 
Dear Sir: 

Attached is time report. Mr. W. Curtin informed us 
this date that the plumbers will be doing the cutting for 
the installation of down spouts, and that we will not be 
needed any more, for he has to live up to the plumber’s 
code. 

Please notify us as soon as possible what we are to 
do, for we understand that you will be required to have 
a man (Building Employee) in each room where these 
plumbers will be working and an Elevator Operator, as 
you know the cutting will have to be done aftef Office 
hours, also the rooms will have to be cleared of all 
debris after they finish for the day. 

I have arranged for mvsclf and Andv Glow to take 
out the wooden panels wherever needed so the plumbers 
could work, but Mr. Curtin is going to delay the job if 1 
go through with it. He said it must be a Union carpen¬ 
ter. 

He still insists that the marble must be remoyed in 
stairways and that it will have to be removed by' a mar¬ 
ble man. 
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o this is a picture of what is taking place here. He 
one Pittsburgh plumber on the job now, starting 
j;ust 10th. 

Please advise as soon as possible. 

I remain, 

J. T. MoKAY. 

: Time Report” (App. 324). 

i trial of this case Mr. McKay was called as a witness 
plaintiffs, and in liis direct examination, testifying 
ch 7th, 1944 (App. 86), stated that in his opinion 
is not sufficient cutting work done at the time plain- 
pped work (August 13th, 1943) for them to have 
?d doing their plumbing work (App. 29) and that 
lis men were not capable of removing panels (App. 
!ut upon cross examination after having been shown 
(going letter, admitted he and his men were ready 
eed with the work if he had not been interfered 
d that his men could do minor carpenter work (App. 
d some of his men did take down partitions (App. 
d that he was capable of taking the panels out 
33) and that his men took down all of the marble 
lsement (App. 134). When he was reporting to the 
nt at the very time the plaintiffs’ foreman had stop- 
defendant’s men from working, he did not say anv- 
out Curtin complaining about the amount of cutting 
been done by the defendant’s men, nor about the 
n which the work had been done by the defendant, 
reported to the defendant was that the plaintiffs’ 
Curtin, had informed him that “* * * the plumbers 
)ing the cutting for the installation of down spouts 
we will not be needed any more, for he has to live 
plumber’s code # * * I have arranged for myself 
y Glow to tak<> out tin* wooden panels wherever 
) that the plumbers could work, but Mr. Curtin is 
lelait the job if I rjo through with it. He said it must 
n earpoiter. Tie stil! insists that the marble must be 
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removed in stairways and that it will have to be removed by 
a marble man.” (App. 324.) (Italics supplied.) He con¬ 
cluded his letter by saying “Please advise me as soon as 
possible”. The contents of Mr. McKay’s letter was never 
denied by Curtin, in fact it can be said he admitted them 
(App. 97). What right did Curtin have to delay the:job if 
Mr. McKay removed the panels? What right did he have 
to say that it must be done by a union carpenter? What 
right did Curtin have to tell the defendant who he should 
employ? It was none of the business or concern of the 
plaintiffs who the defendant should employ, and this was 
admitted by Curtin, the plaintiff’s foreman (App. 98). 

The 17th finding of fact bv the lower Court states as fol- 

‘ 7 * - 

I 

lows: 

• I 

“That the rules of the Pittsburgh Union require 
plumbers to do all cutting work; that, when the first 
Pittsburgh plumber was taken on (and dcfendaiit hav¬ 
ing no foreman on the job,) plaintiffs’ foreman stopped 
the maintenance men from doing further cutting be¬ 
cause of said rule, in order to prevent labor trouble; 
and that the defendant was notified of the situation 
and to give the plaintiffs an order to have their plumb¬ 
ers, at defendant’s expense, do the further cutting work 
that was required. That, after August 10, 1943, no 
cutting was done by the defendant, and he refused to 
permit plaintiffs to have any done at his expense.” 
(App. 21.) i 

There was no obligation on the part of the defendant to 
do his part of the work with union employees. There is 
nothing in the defendant’s contract with the United States 
that required him to use union employees, and there is 
nothing in his contract with the plaintiffs specifying that 
union employees should be used by him. The plaintiffs knew 
before they entered into the contract that the defendant was 
going to use the maintenance men in the Post Office to do 
the cutting work. As stated by the plaintiffs’ superintend¬ 
ent, Jester, that was the contract finally entered into by the 
plaintiffs with the defendant (App. 45). No complaint was 
made then, nor was any complaint ever made all during the 
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time tie defendant's men were working. The act of the 
plaintiffs' foreman in stopping the defendant's men from 


£ was without anv notice whatsoever to the defend¬ 


ant. fljhere was nothing in the contract between the de¬ 
fendant and plaintiffs which gave the plaintiffs the right to 
insist Hat the defendant employ workmen of a classifica¬ 
tion acceptable to the plaintiffs. On the contrary, the con¬ 
tract imposes on the plaintiffs the responsibility of em¬ 
ploying workmen of such classification as will be acceptable 
to the cefendant, and provides that the plaintiffs waive all 
claims or damage or additional payment because of con¬ 
flict of labor classification. The condition is as follows: 

“I. In all instances you will furnish, and pay for, all 
ma ;erials, necessary equipment, and/or labor to per¬ 
form the required work with thoroughly experienced 
workmen of such classification as will be acceptable to 
MhlRANDO COMPANY, their clients and any others 
associated with them in work of which this order is a 
pait. In accepting this order, you waive any and all 
claims for damages or additional payment because of 
conflict of labor classification.” (App. 317.) 

We respectfully submit that, the plaintiffs by stopping 
the defendant’s men from working was a clear breach of 
the contract by the plaintiffs, for which the defendant is en¬ 


titled to 


But assuming for the time being that there was an obliga¬ 


tion on 
cutting 
plumbei] 


the plaintiffs the right to have their plumbers do the cut¬ 


ting. 


There 


finding 


recover such damages as he mav have sustained. 


he part of the defendant to use plumbers to do the 
ertainly he had a right to do the work himself with 
s, and there was nothing in the contract that gave 


is nothing in the lower Court's finding stating the 


defendant refused to do the cutting with plumbers, what the 


fcavs is “* * * defendant was notified of the situa¬ 


tion anc requested to give the plaintiffs an order to have 
their plumbers, at the defendant's expense, do further cut¬ 
ting ivork required. ” (Italics supplied) (App. 22). The 
lower Court was referring to the plaintiffs’ letter of Au- 
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gust 12th, written two days after the plaintiffs had stop¬ 
ped the defendant’s men from working, wherein they com¬ 
plained about certain work they said was necessary to be 
done by the defendant and conclude their letter by saying 
“for your information, it is in the by-laws of the Pittsburgh 
Plumber’s Union that they do all cutting in connection with 
their work.” 

“You will please forward at once to our superintendent 
Mr. William J. Curtin, Room 1211, Hotel Keystone, Boule¬ 
vard of the Allies & Wood Street, Pittsburgh, Pa., a written 
order, properly signed, authorizing us to do this cutting for 
you. Only wider these conditions can ice continue our work 
on the job ”. (App. 330) (Italics supplied.) It is iipport- 
ant to note at this point that while the complaint ajlleges 
that the plaintiffs were compelled to notify the defendant 
on August 12, 1943 that unless certain work w T as done, or 
the plaintiffs authorized to do it, they would discontinue 
their work (App. 2). But that is not what the evidence 
showed. While the complaint states the defendant was 
given the choice of doing the work himself, or authorizing 
the plaintiffs to do it at his expense, the plaintiffs’ letter 
of August 12th shows the defendant was not given any 
such choice, but on the contrary was informed, (after the 
plaintiffs had stopped his men from working) , that thp only 
condition upon which the plaintiffs would continue j their 
work was they be given an order to do the work. This, letter 
was written August 12th, and received by the defendant 
August 13th, and before the defendant even had a chance 
to answer the letter or ascertain if there was any merit 
in the claims by the plaintiffs, they stopped all work the 
very day the defendant received the letter (App. 77). On 
August 16th, three days after the. plaintiffs had, stopped 
all work , having testified there was no work for them to 
perform after August 13th, they wrote the defendant as 
follows: 

“After we complete several hours’ work on stack 
#11 today we will be unable to do any further plumb- 
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ng work on the above building, because you will neither 
|io the necessary cutting yourself nor will you author - 
ze us to do it. 

Please advise us further in this matter.’’ (Italics 
Supplied) (App. 334.) 

In view of the previous correspondence and acts of the 
plaintiffs this last letter is most astounding. On August 
10th they had stopped the defendant’s men from working; 
on August 12th they wrote the defendant that only upon 
written order authorizing them to do the cutting would they 
contihue; on August 13th they stopped all work, and then 
on August 16th they wrote him after completing several 
hours work that day they would be unable to do any more 
work because lie would neither do the cutting nor per¬ 
mit them to do it. We submit that if there was ever a clear 
case of breach of contract, the undisputed facts in this 
case show the plaintiffs were guilty of an aggravated 
breach of contract and the lower Court should have so 
held is a matter of law. 

POINT 2. 

The Court erred in refusing to hold as a matter of law 
that the defendant had the right, under the terms of the 
sub-contract, to terminate the same. 


Paragraph two of the terms and conditions of the sub¬ 
contract provided as follows: 

“'2. You will prosecute the work diligently, with 
trained organization under proper supervision, and 
with proper equipment. Should the workmanship or 
time consumed in manufacture and/or installation, in 
our opinion , be unsatisfactory or contradictory to this 
order, we reserve the right to terminate this agree¬ 
ment upon three (3) days written notice to you. Upon 
said termination we shall have the right to withhold all 
funds due on this order and to deduct from said funds 
the cost of satisfactorily completing the work specified. 
Should the cost of such satisfactory completion exceed 
the balance due you on this order, then you shall be 
liable to us for the full amount of such excess, together 
with damages sustained by us by reason of the delay.” 
(Italics supplied) (App. 317.) 
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On August 17th the defendant being dissatisfied with the 
performance of the sub-contract by the plaintiffs! wrote 
them as follows: 

“In view of the fact that you have failed to satisfac¬ 
torily perform your above subcontract, please be noti¬ 
fied that in accordance to paragraph #2 of said con¬ 
tract we hereby terminate said agreement to take effect 
within three (3) days from the receipt of this letter. 

We shall hold you responsible for any loss we may 
sustain in the matter.” (App. 336.) 

The parties having agreed in advance to leave to the de¬ 
fendant the right to decide whether or not the workman¬ 
ship and the time consumed was satisfactory, they were 
bound thereby and the lower Court should have hel<I as a 
matter of law that the defendant did have the right to 
terminate the contract and hold the plaintiffs liable for any 
loss he sustained. 

In the case of United States v. Gleason, 171 U. S. 588, 
which involved a contract, there was a provision therein 
which provided in part that in the event the contractor 
should fail, in the opinion of the engineer in charge, to 
prosecute the work faithfully and diligently, the contract 
could be annulled by giving written notice. Tile Su¬ 
preme Court in construing the contract stated in part as 
follows : 

“Another rule is, that it is competent for parties 
to a contract, of the nature of the present one, to 
make it a term of the contract that the decision of an 
engineer, or other officer, of all specified matters of 
dispute that may arise during the execution of the work 
shall be final and conclusive, and that, in the absence 
of fraud or of mistake so gross as to necessarily imply 
bad faith, such decision will not be subjected : to the 

revisory power of the courts. 

# * * # * 

• # # In other words, the parties agreed that' if the 
contractors should fail to complete their contract with¬ 
in the time stipulated, they should have the benefit 
of the judgment of the engineer as to whether such 
failure was the result of their omi fault or of forces 
beyond their control * * (Italics added.) 
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In the case of Goltra c. Weeks , 271 U. S. 536, which in¬ 
volved :a lease there was a provision which gave the Secre- 
tary of'War the right to terminate the lease if in his judg¬ 
ment tjliere was a non-compliance. The Supreme Court 
stated ds follows with reference to the right to terminate 
the lease. 

‘.‘The cases leave no doubt that such a provision for 
termination of a contract is valid, unless there is an 
absence of good faith in the exercise of the judgment. 
* *• * Such a stipulation may be a harsh one or an unwise 
one, but it is valid and binding if entered into.” 

There was no finding by the lower Court that the defend- 
ant was guiltv of anv fraud or bad faith, nor does the 
evidence disclose any. That the plaintiffs were behind 
with their work is beyond dispute. They were twenty days 
late in starting and on .July 27-2 'S the Government inspec¬ 
tion showed the work 25% completed when 50% was nor¬ 
mal (App. 319). While there may have been a dispute 
as to whether there was any work for the plaintiffs to 
perform after August 13th, that is the very reason the 
provision was inserted, as was stated by the Supreme 
Court in United States r. Gleason, supra, “Obviously the 
object of the provision in question was to prevent the very 
state of dispute and uncertainty which would be created 
if the present contention of the contractors were to pre¬ 
vail.” 

We submit that the parties having agreed that the de¬ 
fendant' would have the right to terminate the contract 
in the event it was not being performed to his satisfaction, 
that the lower Court should have held as matter of law 
that he bad the legal right to terminate the same. 

POINT 3. 

< 

The (lourt erred in holding as matter of law that the 
defendant had breached his contract. 

i 

j 

The lower Court found as matter of law that the defend¬ 
ant breached the contract by his failure to perform his 
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obligations thereunder (App. 25) and in its findings;stated 
as follows: 

“21. That the situation, at the time of the stoppage 
of the job by the plaintiffs, was as follows: 

(a) The plumbing work had progressed to such 
a point that it had caught up with the cutting:work; 

(b) There was a large amount of additional cut¬ 
ting work yet to be performed by the defendant, and 
necessary before the plaintiffs could proceed further; 

(c) The marble on the two stairways and five 
landings thereto had not been removed and, although 
it was defendant’s obligation to do this, he Had re¬ 
fused to do it. 

(d) The defendant had failed to provide any 
supervision for the job since August 1, 1943, and 
only incompetent supervision previouslv.” (App. 
23.) 

The plaintiffs assigned as their reason for stopping work 


on August 13tli that there was no work for them to per¬ 
form (App. 94). While in our view of the case a decision 
by this Court in favor of the defendant on Point 1 would 
be decisive, we believe that a fair consideration of the 
evidence discloses there was work that the plaintiffs could 
have continued performing, while wmrking out any pos¬ 
sible differences that may have existed between them, with¬ 
out their shutting down the job completely. 

The defendant does not contend that all the cutting had 
been done. He admitted there was still a certain amount 


of cutting to do, but that it was not a large amount. In the 
contract he made with Weldon & Kelly Company, he had 
inserted a clause for the Weldon & Kelly Company to keep 
separate record of cutting (App. 338), which was done and 
showed 56 hours cutting at $1.75 per hour, amounting to 
about $98.00 (App. 289). The defendant did contend that 
on August 13th when the plaintiffs shut down the job there 
was work they could have continued performing. 

Let us briefly review the evidence on this phase of the 
ease, I 


i 
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First as to items “a” and “b”, which deal with the prop¬ 
osition that there was no further work that the plaintiffs’ 
men could do on August 13th, and a large amount of cutting 
still to be done. Aside from the fact, as we have pointed 
out under Point 1, the plaintiffs’ foreman had stopped the 
defendant’s men from working three days before, and could 
therefore hardly complain about there not being work for 
them to do, we submit that from the evidence there was 
work the plaintiffs could have continued performing, pend- 

g the settlement of any differences that may have existed 
between them, and that the stoppage of all work "was not 
justified. 

On behalf of the plaintiffs first we have the testimony of 
their superintendent, Jester, a plumber since 1910 (App. 
34). He stated “I believe on the night of the 13th we had 
caught up with Mr. Merando’s cutting and that the men— 
the mechanics had been laid off temporarily with Mr. Cur¬ 
tin, our superintendent, still on the job” (App. 56) (Italics 
supplied.) He further stated that when he went to Pitts¬ 
burgh; after the work had stopped and met Mr. McClary 
v this was August 21st, App. 222) the job vras in the same 
condition as when he was there on his previous trip (App. 
56) (this was August 11th, App. 63) the day after the plain¬ 
tiffs' foreman had stopped the defendant’s men from 
working. There is no dispute about this, as the defendant’s 
men had been stopped on August 10th. He further stated 
there : was not sufficient cutting for his crew to proceed 
with their part of the contract (App. 56). Upon cross 
examination in response to the question why he had not 
connected the pipes at the roof he said “Really, I can’t 
answer that question” (App. 61). 

He further testified on'cross examination that for ten 
aays prior to August 10th, the defendant did not have any¬ 
body working there (App. 64). This was before the de¬ 
fendant had introduced in evidence his payrolls for the 
ten days prior to August 10th, which showed that for said 
ten day period he had an average of 4.8 men working an 
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average 6 hours each day, including two Sundays (App. 
305, 327-329). 

In view of the foregoing, his vague testimony that there 
was not sufficient work for his crew to proceed witli their 
part of the contract (App. 56) is hardly of much value to 
say the least. 

The next witness was the plaintiffs' foreman, Curtin, a 
plumber for thirty years (App. 65), who testified that be¬ 
tween August 7th and 13th, he had six men besides himself 
and he got caught up and wired his boss he would have to 
stop the job because the building w T asn’t opened up (App. 
76). It is interesting to note at this point, this is contradic¬ 
tory to his previous testimony, that on August 8th he had all 
he could do to keep his own men (2) going (App. 72).j Fur¬ 
ther August 7th, 8th and 9th he only had two plumbers, 
August 10th three plumbers, August 11th four plumbers, 
August 12th and 13th six plumbers. lie further testified 
there wasn't enough work for the additional Pittsburgh 
plumbers (App. 102). That he could not do any work be¬ 
cause there wasn’t sufficient cutting and the holes Wasn’t 
open enough to fish through (App. 76). j 

On cross examination he testified that the stacks i could 


not be put in the stairways because the marble from the 
floor had to be removed, that it was 72 inches between wain- 

i 

scotting to iron stringer. lie admitted that assuming the 
pipe could be put in the stairways without removing the 
marble he could have gone ahead by coining downy from 
the top (App. 95-96). j 

With reference to the pipes that were to go in the 
shafts and smoke pipes he stated he was prevented!from 
working on them because the defendant had not installed 
scaffolding in the shafts (App. 96). There was nojthing 
in the contract between the parties providing for tlje de¬ 
fendant to install scaffolding in the shafts. The proyision 
in the contract was as follows: 

“That Merando Company is to do cutting, and patching 
in connection with brickwork, concrete, plaster, woodwork, 
marble, also furnish scaffold for sheet metal work.” (Italics 
surmliedA ('Ann. 316V 
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The next witness called by the plaintiffs was Norman S. 
Sprague, a licensed professional engineer, whose experi¬ 
ence dated from 1895 (App. 103). He testified in detail 
as to the condition of 'the work when the job stopped and 
stated;that at the time he made his examination the plumb¬ 
ing work had gone as far as it could in connection with the 
cutting (App. 106). That no extension work had been done 
in the tower, because scatfolding was required to be erected 
(App. 108). There was no work for the plaintiffs to per¬ 
form at the time he made his inspection (App. 114-115). 
That it was necessary for scaffolding to be erected in order 
to install the pipes in the shafts and vents and no scatfold¬ 
ing had been erected (App. 116). That after the work 
was taken over by the Weldon & Kelly Company he made 
a number of inspections (App. 242-246) and that he saw 
cutting being done on each occasion. That on his last in¬ 
spection there was extensive cutting required. That it 
would take from one-half to one day to do the necessary 
cutting for placing friction clamps in the chases (App. 246), 
some were inaecessable and had to be done from ladders 
(App. 247). 

On cross examination he admitted he was not a plumber 
(App. 247) and had never had any practical experience as 
a plumber. That he did not go above the floor where the 
picture was taken of stack 3 to see if any cutting had been 
done above (App. 248). He also admitted that he had not 
seen any friction clamps installed in the chases, but assumed 

ladders were used. That he arrived at his estimate of 

| 

$1,758.87 for doing additional cutting by using plumbers 
wages (App. 249) and estimated some at one-half day 
and the others at one day and took the number of connec¬ 
tions shown on the plans (App. 250), but did not go around 
and count the number of connections that were open and 
the number not open (App. 250). He admitted that when 
he said cutting chases for placing friction clamps, he 
meant j where the “chase was already open and the brick 
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on either side had to be removed in order to insert clainp” 
(italics supplied) and that he had never put on a friction 
clamp of a similar kind (App. 250). 

We submit that his testimony was of little value, first be¬ 
cause he had never had any practical experience, second 

i 

there was nothing in the contract requiring the defendant 
to install any scaffolding for erection of pipes, third, he 
never even saw the friction damps installed for the pipes 
in the chases, and arriving at his estimated cost to do the 
necessary cutting he just took the number of connections 
shown on the plans, without giving any consideration to the 
actual existing condition of the cutting for the connections. 
There is no dispute that openings had been made, the only 
question was whether or not they were large enough, and 
the testimony of the plaintiffs’ own witness, the man who 
did the work, certainly doesn't indicate that it would take 
anywhere near a day or even a half day (App. 262). As a 
further instance of the inaccuracy of his inspection! he 
stated that stack 11 was connected in the basement and 
completed except connections (App. 107). There is' no 
dispute that this stack had gone only through the third 
floor ceiling, the question involved was whether or not the 
hole had been cut in the fourth floor ceiling (App. 73). 

At this point we believe it important to call the Count’s 
attention to the fact that with reference to the four stacks 
that went up in the shafts or chimneys, there was nothing 
in the plaintiffs’ letter of August 12th, setting forth the 
work that they said was holding up the job, about scaffold¬ 
ing for these stacks (App. 330). The first time anything 
was said about scaffolding being necessary for these stacks 
was at the trial of the case. 

The next witness called by the plaintiffs was John J. 
Reardon, Assistant Custodian and Engineer for the Rost 
Office in Pittsburgh, who testified that when the job >Vas 
shut down on August 13th ‘‘It is my considered opinion 
there was insufficient cutting to permit the Mathv Company 
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to continue”. He also testified that a week previous to the 
stoppage of work there was sufficient of cutting, but when 
additional (App. 119) plumbers were brought in and no 
cutting was performed for these additional plumbers, they 
used up all available space for performing this work 
(App. 120). It is important to note at this point that this 
witness who was the Government representative and was 
called as a witness by the plaintiffs, stated that a week 
prior to the stoppage of the work (that was three days be¬ 
fore the plaintiffs’ foreman had stopped the defendant’s 
men from working) there was sufficient cutting. 

Upon cross examination he stated that there was suffi¬ 
cient'work for the six plumbers to perform (App. 123), 
this is contrarv to the testimonv of Curtin who said there 

W •> 

wasnl’t enough to keep his own men (2) going (App. 72). 
Wheh pressed for detailed information as to what cutting 
had not been done he stated there had not been sufficient 
cutting for stack 11 (App. 123) and then said “Well, down 
in the basement there was a little cutting down there, and 
I imagine around all the stacks down there, but not suffi¬ 
cient quantity to permit them to go down and make connec¬ 
tions-’ * * * “Because they were not large enough, -deep 
enough". He admitted that the plaster that had not been 
taken' down in the stairways would not have stopped the 
installation (App. 124). 

Upon rebuttal he identified certain photographs and 
stated they were true reproductions of conditions when the 
job shut down, after Weldon and Kelly Company took 
over the work (App. 252-254). 

Upbn cross examination he stated that he did not mean 
to testify that the conditions as shown on the typewritten 
notations on the photographs existed (App. 256). 

The next witness called by the plaintiffs was James 
Thomas McKay, a stationary engineer, employed by the 
Government in the Post Office at Pittsburgh, Pa. (App. 
125). He testified that together with five or six other men 

i 
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employed in the Post Office he did the cutting work for- the 
defendant (App. 126) and were paid by him. That in his 
opinion when the Mathy Company ceased work (August 
13th) there was not sufficient cutting work for them to 
have continued their plumbing work, because most of the 
holes he hud cut were test holes, some bigger than others 
and if Mr. Curtin came around and wanted to get pipe in 
they made it larger (App. 127) and there was not sufficient 
work in advance. That his men did not remove any panels 
and were not capable of doing that kind of work (App. 128). 

Upon cross examination he denied that the defendant’s 
superintendent had left him in charge (App. 129), but ad¬ 
mitted that he made a written report to the defendant's 
manager on August 10th of the condition of the job! and 
concluded by saying “Please advise me as soon as possi¬ 
ble” (App. 324). He admitted he had arranged to reipove 
the panels but that the plaintiffs’ foreman, Curtin, stopped 
him and that he and his men were ready to proceed if they 
had not been interfered with (App. 131). We are at a 
loss to understand how he can reconcile his statement on 
August 10th 1943, that he and his men were ready to pro¬ 
ceed if they had not been interfered with, and his testi¬ 
mony seven months later (March 7th, 1944) that in! his 
opinion on August 13th, there was not sufficient cutting for 
the plaintiffs' men to continue their work. When lie re¬ 
ported on August 10th to the defendant, he did not sav any¬ 
thing alxnit there not being sufficient cutting work, nor 
that Curtin was making any complaint. To say the ieast 
his testimony on direct examination given at the trial is 
hardly to be given serious consideration. 

On rebuttal he identified certain photographs (App. 257- 
259) and that they were true reproductions (App. 260). 
That the holes beneath the floor for the friction clamps was 
not large enough (App. 261). That there was considerable 
cutting after the job was taken over by Weldon & Kelly 
Company (App. 261). That he had not seen any cutting 
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done for friction clamps on the 2nd and 4th floors by 
Weldon & Kelly Company (App. 261). 

On cross examination ,he stated his men did a lot of 
cutting (App. 263). That his testimony concerning the 
photographs did not include the written comment on each 
photograph, as he didn’t know anything about that (App. 
265). ; 

On; re-direct examination, with reference to the cutting 
for friction clamps beneath the floor he said there was 
fill like gravel under the floor and additional cutting in the 
till was necessary (App. 265). 

On; re-cross examination he was asked “How do you cut 
gravel? A. That is what I am trying to state what we 
were doing with the basket; to get up and cut that down. 
Sometimes you loosen that up and you have to catch it. 
Q. You mean the loose stuff? A. Yes; the loose packing, 
the lcose fill. That is all” (App. 266). (Italics supplied). 

The foregoing was substantially all the testimony of the 
plaintiffs on the question that there was no work the plain¬ 
tiffs could have performed after August 13th and the 
amount of cutting remaining to be done. 

As opposed to the testimony of the plaintiffs that there 
was no work they could have performed after August 13th, 
the defendant’s witnesses testified substantially as follows: 

The first witness was Harvey E. Schoffner, the defend¬ 
ant's superintendent, who testified that at the time he left 
the job on Sunday, August 1st, after having worked half 
a day and left Mr. McKay in charge (App. 148) he was at 
least three to four weeks ahead of Curtin, with the crew of 
pluml>ers he had on the job. There were two plumbers 
besides the foreman (App. 149). 

The next witness was Mr. Maxwell Austin Gordon, Vice- 
President of Weldon and Kelly Company, with which com¬ 
pany he had been connected since 1903, that his duties con¬ 
sisted of estimating and supervisory work (App. 160). 
lie had been a journeyman plumber for about 18 years 
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(App. 161). That he made an inspection of the wotfk the 
latter part of August, and the cutting work had been done 
in the usual and workmanlike manner (App. 162). That 
at the time his company took over the work it was possible 
for them to install pipe without doing any cutting. 
That the first work they did was bring in burning 
outfits and cut out the conductors, and that no cutting was 
necessary in order to do that (App. 163). That thejwork 
of burning out the pipes was about $100.00 worth of 
work. That there were a number of weep holes which 
could have been installed and connections could havej been 
made to the stacks in place, stacks could have been rpn up 
in the brick fiues or chimneys (four or five) without the 
necessity of any cutting, connections could have been made 
in the basement (App. 164). That the work of installing 
the weep holes, of which there were about fifty, would: have 
taken two plumbers one day for each hole, without any cut¬ 
ting being uecessarv. That it was not necessary to do anv 
cutting to install pipes in the shafts (App. 165). It was 
not necessary to do any cutting or install any scaffolding 
to install the pipes in the tower (App. 166). 

Upon cross examination he stated it was not necessary 
to do any cutting in connection with the weep holes, the 
old lead pipes had to be pulled out and new ones put in 
(App. 178-179). 

The next witness was Alvin K. Miller, a journeyman 
plumber, employed by Weldon & Kelly Company for about 
fourteen years and foreman on the job for them.! He 
testified he made an inspection of the job August 29th ( App. 
182). He testified in detail concerning the condition oi; each 
stack, but it was not deemed appropriate to include aill his 
testimony in the appendix, for the reason that in the main 
it would be contradictory to the testimony of the plaintiffs’ 
witness Sprague, and only presented an issue of fact. He 
testified there was no cutting necessary to complete stack 
7 (App. 185). No cutting was necessary to complete stack 
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11 (App. 188). There were fifty-two weep holes on the 
job, the, renewing of which required the services of two 
or more men to remove the old copper flashing on the out¬ 
side. The holes for the weep holes were already there 
having been cut when the building was constructed (App. 
197), and that it was not necessary to do any cutting of 
brick work, concrete, plaster, woodwork or marble to do 
this work and there was nothing to prevent this work from 
being dc^ne by the Mathy Company and that the work would 
have taxen about twenty days (App. 198). 

On cross examination he testified there was very little 
cutting to be done after he commenced work for Weldon & 
Kelly Company. The cutting of masonry for weep holes 
was very little, approximately altogether a day (App. 208), 
a brick would be sticking out and it was hit with a hammer 
and it took about one day altogether to do this for the 
fifty-two holes. On the inside of the building the openings 
had already been made (App. 209). That in a number 
of places it was necessary to put friction clamps on the old 
pipes bafore they could be taken out and where the chases 
were smooth he knocked out quarter and half bricks, but he 
did notdo any cutting (App. 218). 

The next witness was Sam Merando, general manager 
for the defendant. He testified that he was in Pittsburgh, 
Saturday, August 14th, 1943 (App. 237) and that the plain¬ 
tiffs’ men could have completed the connections of the 
thirteen new stacks, also connect ledge drain (ledge 
drain and weep hole is same thing) to new stacks', make 
necessary tests, also proceed with sheet metal work (App. 
322). I 

The next witness was William Adrian a journeyman 
plumber for twenty-seven years (App. 286). That he was 
employed on the Post Office job in Pittsburgh by the 
plaintiffs. He went to work on August 10th (App. 287). 
He worked until the job shut down on August 13th (App. 
304). 'That when the job was shut down on August 13th 
there was plenty of work that could be done without the 


I 




37 


necessity of any cutting of brick, concrete, plaster or 
woodwork (App. 287). In the front of the building 
two gutters could have been taken out and replaced,! the 
stack on the Third Ave. with Smithtield St. could have been 
continued. There was a Y that could have been taken: out 
and a cleanout plug and a sewer to be washed. There were 
ferrules, two inch ferrules, that could have been cleaned 
up. The weep holes could have been renewed, the old Hash¬ 
ing taken out and new flashing put in (App. 288). 

The foregoing is substantially all the testimony (as con- 
tained in the appendix) offered by the defendant concern¬ 
ing work that the plaintiffs could have continued perform¬ 
ing at the time they shut the job down on August 13tli. 

The plaintiffs having shut the job down (three days'after 
they had stopped the defendant’s men from working) and 
assigned as their reason, there was absolutely no work of 
any kind they could have continued performing, the burden 
of proof was on them to prove that there was absolutely 
no work of any kind they could have performed, and we 
respectfully submit that from the evidence presented in 3 
this case they failed to sustain that burden of proof, j 

Now as to item “c” of the lower Court's 21st finding of 
fact that “The marble on the two stairways and five land¬ 
ings thereto had not been removed and, although it was 
defendant's obligation to do this, he had refused to do lit*’, 
no consideration is given to the question of the necessity 
of removing the same. 

We admit that there was a dispute as to whether ori not 
the defendant had agreed to remove the marble on ; the 
stairways and landings, and also that the defendant had 
obtained an estimate from a marble concern to remove it 
before the plaintiffs had given their bid, but that does I not 
mean he had to move it with marble men, or move it at all 
if it was not necessary to do so in order to install the stajeks. 
The Government specifications provided in part as follows: 

“45. A minimum of plaster or other finish shall be 
removed or disturbed in the replacement of pipes 
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specified to be concealed and wherever possible the 
openings shall be made in the less elaborate finish, 
where necessary to make openings in panelled wood 
work a full panel shall be removed. Marble work 
shall not be cut.” (App. 310). 

In the first place the plaintiffs said the marble had to 
be moved by marble men (App. 323). In fact the plaintiffs’ 
foreman, Curtin was insisting that it be removed by a mar¬ 
ble man (App. 324). There was nothing in the contract 
between the plaintiffs and defendant that required the 
defendant to do any of his work with any particular kind 
of workmen. He had removed all of the marble in the base¬ 
ment: with the maintenance men of the building and there 
was 'nothing to show that if the marble on the stairwavs 
and landings had to be removed, it could not have been 
done by the same maintenance men. 

Second it was not necessary to remove the marble in 
order to install the stacks and the stacks were installed 

I 

without removing said marble (App. 166). Mr. Madison, 
the Government inspector in his report of September 9th 
<• stated “Work in the stair wells is underway and is being 
done satisfactorily without removing the marble” (App. 
340).: There is a great deal of testimony on this phase of 
the case but no good purpose would be served in going into 
details. Curtin, the plaintiffs’ foreman, took the position 
that the pipes could not be installed behind the marble 
wainscotting on the stairways and landings because the 
joints had to be open and it was seventy-two inches between 
the wainscotting and the iron stringer (App. 95). This is 
not in accordance with the plaintiffs’ own witness, Jester, 
their superintendent, he stated that the marble wainscot¬ 
ting in the stairways was three-foot (thirty-six inches) 
(App. 51). We admit he was only talking about the marble 
wainscotting and did not include the iron stringer of the 
stairwav, but that surelv was not another three feet. On 
that point Miller the foreman for Weldon and Kelly Com¬ 
pany testified that it was four feet (forty-eight inches) 
from the top of the marble to the riser on the floor below 
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(App. 194) and this will be borne out by the photographs 
in the records. The existing chases in the walls on Ihe 
stairways and landings were from nine to ten inches wide 
and from nine to ten inches deep (App. 168). There was 
testimony by the plaintiffs that it would cost more to install 
the stacks without removing the marble, this was denied 
by the defendant’s witness, which we admit presented a 
question of fact. But that, we submit is not the test of fhe 
defendant’s obligation. The defendant was obligated under 
the terms of the contract to “do cutting, and patching^ in 
connection with brickwork, concrete, plaster, woodwork, 
marble” (App. 316) and we believe it is only reasonable 
to say, that it meant “necessary,” cutting, etc. Surely it 

i 

might have been less expensive for the plaintiffs if the de¬ 
fendant had knocked out whole sides of the walls, but that, 
does not mean that the defendant was obligated to do so, 
unless it was necessary to install the pipes. The specifica¬ 
tions themselves provided that only “A minimum of plas¬ 
ter or other finish shall be removed or disturbed * * 

i 

(App. 310) and is not a reasonable interpretation of that 
provision, that only such shall be removed as is necessalry. 
As stated above the stacks were installed without remov¬ 
ing the marble wainscotting, tested to the satisfaction: of 
the Government and accepted by the Government. We sub¬ 
mit that the evidence does not support the lower Courit’s 
finding that it was the defendant’s obligation to remove the 
marble on the stairways and landings. 

Finally as to item “d” of the lower Court’s finding Si, 
that “The defendant had failed to provide any supervision 
for the job since August 1, 1943, and only incompetent su¬ 
pervision previously” (App. 23), aside from the fact that 
it was not an issue in the case, the issue presented by flic 
complaint being that the defendant on August 12th wo^ld 
not do the necessary cutting nor permit the plaintiffs; to 
do it for him (App. 2-3), we submit the record does not sup¬ 
port the finding. From the beginning of the job there \yas 
no complaint about the supervision by the defendant uiffil 
the letter of August 12th was sent. Even in the letter; of 
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August 9tli from the plaintiffs to the defendant no com¬ 
plaint was made about the supervision of the job. The 
only complaint made then was that the defendant did not 
have any carpenters or marble men on the job. The plain¬ 
tiffs’ own foreman, Curtin testified he had no trouble up to 
the 1st of August (App. 70). The defendant's superintend¬ 
ent testified he was from three to four weeks ahead of 
Curtin (App. 149) and this was not denied. In fact it is 
confirmed by the plaintiffs’ witness Reardon who stated 
that a week previous to the stoppage of work there was 
sufficient of cutting, but when additional plumbers were 
brought in (August 10th, that was the date the plaintiffs 
stopped the defendant’s men from working) and no cutting 
was performed for these additional, they used up all avail¬ 
able space for performing the work (App. 119-120). He 
also stated that because the additional plumbers were 
brought in they were able to catch up (App. 122). That 
testimony clearly shows that up to the 13th of August there 
was plenty of work for the plaintiffs’ men to perform. 
Further, with reference to the supervision after August 1st, 
while it is true Mr. McKav denied he had been left in 
charge, the facts prove the contrary. He reported to the 
defendant the work had been stopped and concluded by 
saying “Please advise as soon as possible” (App. 324). 
He received more pay than the other men (App. 328) and 
must have paid the men off the last week as he signed for 
some of the men’s pay (App. 327). In addition the defend¬ 
ant’s manager was on the job on August 6th, 7th and 9th 
(the.8th was a Sunday). We submit the lower Court’s find¬ 
ing that there was no supervision after August 1st, and 
only incompetent previously is not supported by the record. 

POINT 4. 

The Court erred in refusing to hold as matter of law that 
the plaintiffs did not have the right to make their seven 
demands before resuming their work. 

After the plaintiffs had stopped -work on August 13tli, 
the defendant in an endeavor to have the work resumed 
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as he was under a penalty of $40.00 per calendar day of 
delay with the Government (App. 308), engaged the;ser¬ 
vices of one McClary to assist him. On August 20thiMc- 
Clarv went to Pittsburgh and called the plaintiffs’ manager, 
Jester, in Washington on the telephone to discuss the mat¬ 
ter, but was informed by Jester that there was nothing to 
discuss, as all he wanted was a letter setting forth an extra 
for plumbers to do the necessary cutting (App. 221). j On 
the following day August 21st, as the result of a visiit by 
McClary to the Pittsburgh office of the plaintiffs’ sujretv 
company, Jester came to Pittsburgh, and met with the de¬ 
fendant’s manager and McClary, at which time he made 
the following demands before he would resume the work: 

1. That he be given a written order for plumbers to do 
all cutting at the rate of $2.75 per hour for straight 
time and time and a half overtime in the event!any 
overtime is incurred in cutting. 

2. Requisition for plumbers’ wages to be paid weekly. 

3. Mathy Company to assume no responsibility for dam¬ 
age done by falling debris. Cleaning up to be clone 
by the Mcrando Company. 

i 

4. Marble setters to remove all marble* in connection 
with cutting for plumbers. 

5. Mathy Company to assume no responsibility for dam¬ 
age done in connection with marble, woodwork, plas¬ 
ter or masonry walls. No cleaning of any debris 
whatsoever pertaining to the job. 

G. Five openings to be cut suitable for each floor ini the 
vent shafts. • j 

7. Payment in amount of 90% of the previous requisi¬ 
tion rendered. (App. 222.) 

The plaintiffs’ manager refused to discuss the merits of 
the demands (App. 223). None of the foregoing was denied 
by the plaintiffs. In the outset it will be noted that while the 
regular wages for plumbers was $1.75 an hour the amount 
demanded by plaintiffs was $2.75. Here again we have a 
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demand by the plaintiffs, not for the defendant to do his 
part of the work, but for the plaintiffs to do it and by 
plumbers. These demands were all outside of the sub¬ 
contract. There was no payment due the plaintiffs at that 
time as their sub-contract provided that they were to be paid 
in the same manner that the defendant was paid by the Gov¬ 
ernment (App. 316), and the first payment received by the 
defendant from the Government was about two weeks after 
September 14, 1943 (Defts. Ex. 24 and App. 240 & 341). 
At the time these demands were made by the plaintiffs’ 
manager, the plaintiffs were out of the city on vacation but 
cou:d have been reached by their office (App. 138). Clear¬ 
ly the plaintiffs had no right to make the foregoing demands 
and the lower Court should have so ruled. Finding 26 
states that after the stoppage and prior to the time the 
contract was re-let the plaintiffs were willing to resume the 
work and complete it, even though they might sustain a loss 
thereby, but that this was not acceptable to the defendant. 
In this finding the lower Court is referring to the tesi- 
mony of one of the plaintiffs Joseph J. Mathy, who stated 
that the first time he knew anything about the condition 
that existed was when he returned from his vacation about 
August 24 (App. 135) and that on August 25th he went 
to Pittsburgh arriving late in the evening and met the de¬ 
fendant's manager to find out if there was any way to get 
the matter straightened out and was informed by the 
defendant’s manager that he thought it was too late as Mr. 
McClary was taking care of the matter. The defendant’s 
manager made an aff’ort to get in touch with Mr. McClary 
but was unable to do so (App. 136). That on August 27th 
he talked with McClary on the telephone and was informed 
that he would see if anything could be done and if so would 
call back and let him know (App. 139). McClary called 
Pittsburgh on the telephone and found a contract had al¬ 
ready been signed by Weldon & Kelly Co. to complete the 
work (App. 224). The contract had been signed by Weldon 
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& Kelly on that day but it was not signed by the Defend¬ 
ant until August 30, and that is the reason the lower Court 
stated that the plaintiffs were willing to resume the work 
before the contract was re-let. Assuming for the time be¬ 
ing that the defendant could have legally refrained from 
signing the contract with Weldon & Kelly on August |27th, 
-would he have been justified in delaying the carrying pn of 
the work and re-opened negotiations with the plaintiffs in 
view of his previous experience. At that time the job had 
been tied up fourteen days, which together with twenty 
days delay by the plaintiffs in starting, made a total of 
thirty-four days lost, more than a third of the entire time 
to complete the job. During the fourteen days after stop¬ 
page the defendant had endeavored in good faith to get the 


plaintiffs to go back to work, he had even employed 


Mr. 


McClary to assist him, but Jester refused to even discuss 
the matter. This was not denied by Jester. After all, 
the overtures by Mr. Mathy were oral, lie made no commit¬ 
ment in writing as to what he was willing to do and \vhat 
reason did the defendant have to believe the plaintiffs would 

be anv more diligent in the future than tliev had been in 
* * » 

the past. 

The defendant was under penalty of $40.00 a day from 
the Government (App. 308) and under the circumstances, 

i 

the job was only 30% complete (App. 335), yet there were 
only nineteen days left of the ninety days in which to com- 

i 

plete the contract, would the defendant have been justified 
in not accepting the contract of Weldon & Kelly Company, 
in view of his difficulty in getting someone to complete the 
work and the previous demands of the plaintiffs’ manager, 
Jester. We submit the plaintiffs had no right to make their 
seven demands and the lower Court should have so held 
as matter of law. 


i 
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POINT 5. 

i 

The Court erred in refusing to find that the defendant’s 
costs to complete the work covered by the sub-contract was ' 
S1S,501.87, or any part thereof. 


The lower Court's finding of fact states as follows: 

“33. Some testimony was offered by the defendant 
tending to show the total cost to him to complete the 
job, but the plaintiffs reserved the right to contest the 
same before the Auditor, if it became material; and 
the Court makes no definite finding as to this, as it is 
unnecessary in view of the judgment of the Court in 
favor of plaintiffs.’' (App. 25.) 

While the finding states that the defendant offered 
“some” testimony, we submit that all the testimony that 
was necessary was offered, and even as to the material, 
which the lower Court refused to admit, as submitted. 

The following items of the defendant’s costs were offered 


and received in evidence: 

Labor costs to install stacks. $15,229.66 

(Defts. Ex. 27, App. 342 & 275) 

Use of tools, etc. 235.75 

: (Defts. Ex. 35, App. 347) 

Pipe covering. 290.00 

| (Defts. Ex. 29, App. 348) 

Sheet Metal gutters, etc. 650.00 

(Defts. Ex. 30, App. 349) 

fainting pipes . 230.00 

! (Defts. Ex. 31, App. 351) 

J. M. McCandless. 104.30 

i (Defts. Ex. 32, App. 353) 

ilcClary Co. 231.50 

: (Defts. Ex. 33, App. 354). 


With reference to the material furnished by Weldon 
& Kelly Co., the record shows that a large batch of docu¬ 
ments were handed to the defendant’s manager and after 
exairiinins: them he stated thev were for the material dir- 
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nished by Weldon & Kelly Co. under their contract, that 
he had checked them with the statements and they were 
'correct charges in accordance with the contract with Wel¬ 
don & Kelly Go., whereupon they were offered in evidence 
(App. 275). At this point the Court stated “I should think 
Mr. Miller would know that, he w r as the foreman on the 
job, he checked the material that came there” and would 
not admit them at that time (App. 276). 

Upon inquiry from the Court the defendant’s manager 
stated that he was not disputing any of the bills (App. 276) 
and -that he had checked them and was accepting them 
(App. 277). 

Mr. Miller, (the foreman for Weldon & Kelly Co.,) tes¬ 
tified that he ordered the material, -that was used to com¬ 
plete the job. And after glancing over the large number 
of documents, testified they represented material actually 
used and necessary to complete the job. In response to 
questions from the Court he stated that lie ordered the 
material, that he checked it in and knew that it actually 
came on the job (App. 289). Then the following occurred: 

“'Court: Were those bills checked with the invoices? 
The Witness: I have not done that. Mr. Gittings: 
We object to them. They are not competent. The 
Court: I think it would be well for you to write 
the Weldon & Kelly Company to send those delivery 
bills, which show r the wav they are made up, and Send 
them here. Mr. Nicolaides: Yes, sir, I wall do that. 
* * * The Court: All right. Well, you can get the re¬ 
ceiving slips. Your company has those, Mr. Miller? 
A. I am not absolutely sure, now, as this job has been 
completed since November, you know. Q. They will 
probably have them. A. They are just a little piece 
of paper. I w’ould say they are ten or fifteen in one 
hook, and you cannot check the items like you can a 
T and—” (App. 291 and 292.) * * # “Mr. Nicolaides: 
I will w'rite a letter tonight for them. Tt is extremely 
doubtful, in my opinion, whether they will have those 
tickets. The Court: At any rate, it will not hurt to 
ask. Mr. Nicolaides: No, it will not hurt to ask and 
T will try to get a letter off today. (App. 301.) *i* * 


i 
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Whereupon the Court recessed until March 20, 1944 
(App. 302) at which time the case was argued and later 
the Court rendered its decision and notified the parties 
bv mail.” 

We submit the documents representing the material that 
was used on the job should have been received in evidence. 
The man who ordered the material, checked it in, stated he 
knew it actually came on the job and that it was used to 
complete the job (App. 289). 

We submit the lower C-ourt •should have made a finding 
as to the defendant's cost to complete the work covered 
by'die plaintiffs’ contract, so that this Court would have a 
complete picture of the situation, and might shed some light 
on why the plaintiffs really stopped the work, and further, 
•in the event this Court should reverse the lower Court, 
there would be no need to go back and take further evi¬ 
dence. 


POINT 6. 

The Court erred in finding that the plaintiffs would have 
made a profit if they had completed the work. 

The lower Court's 25th finding of fact is as follows: 

“That, through the termination of the contract by 
the defendant, the plaintiffs were deprived of antici¬ 
pated profits amounting to $1423.43 being the true 
^amount calculated upon the profit shown in plaintiffs’ 
amended bill of particulars and the percentage of com- 
. pletion which the Court finds to be 36%." (App. 23.) 

In the outset we call attention to the fact that the lower 
Court in allowing anticipated profits of $1,423.43 did so 
upon information furnished by plaintiffs' counsel, which 
was not in evidence (App. 26-27), and should not have been 
consiidered by the lower Court. 

Tl[ie evidence in the case is that at the time the plaintiffs 
stopped work they had spent $1,561.00 for plumbers’ wages 
(App. 304), material $1,411.15, supervision, insurance, tax- 
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es and miscellaneous $579.21, (App. 14), a total of $3,551.36, 
and using the lower Court’s percentage of 36%, if they had 
completed 36% of the work at a cost of $3,551.36, it would 
have cost them $9,864.00 to do all the work. Their contract 
price was $10,500.00, so even using the percentage of 30% 
they would only have made a profit of $636.00, but as we 
shall point out hereafter we do not believe the evidence sup¬ 
ports the lower Court’s finding that 36$ of the work was 
completed. 

Let us next consider the plaintiffs’ estimate of cost to per¬ 
form the work. Their superintendent. Jester, who testi¬ 
fied he made the original estimate for the job (App. 140), 
stated he allowed for one foreman plumber at $16.00 a day 
for seventy-two days, this makes $1,152.00, and two plumb¬ 
ers at $14.00 each a day, $1,804.00 (App. 141-142). This 
makes a total of $2,956.00 for plumbers’ wages for the entire 
job. At the time the work stopped they had actually spent 
for plumbers’ wages $1,561.00 (App. 30-1). Again using the 
lower Court’s percentage of' completion, if it cost them 
$1,561.00 for plumbers’ wages to do 36% of the work, it 
would have cost them $4,558.00 for plumbers’ wages to do 
all the work, as against their estimate of $2,956.00 for 
plumbers’ wages. This would have wiped out any possible 
profit. Jester admitted he had made a mathematical error 
in his estimating of plumbers’ wages (App. 141-142). 

Further he estimated he could do the entire job within the 
time provided, with one foreman and two plumbers, but 
compare this with the testimony of their own witness, Mr. 
Sprague, who testified that the job could have been com¬ 
pleted within tlie time allowed if the plaintiffs had six Or 
eight plumbers (App. 117). If the plaintiffs had used six 
or eight plumbers to do the job, their plumbers’ costs alone 
would have amounted to more than $6,000.00, far in excess 

i 

of their original estimate. 

Now as to the percentage of work that had been com¬ 
pleted. There were twenty-six stacks to be installed. At 
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tHe time of stoppage, twelve stacks were up to the fifth floor, 
a:id one up to the third floor (App. 60). Of the stacks start¬ 
ed there were eight connected in the basement, and none at 
the roof. There were thirty-two A connections; fifty-two B 
connections and eight D connections none of which had been 
mjade (App. 251). None of the stacks started had been test¬ 
ed, nor had any of the work in the tower been done. None 
of the sheet metal work, pipe covering or painting had been 
done. Jester, the plaintiffs’ superintendent admitted the 
work done was only straight work (App. 60). 

For the plaintiffs the testimony by Jester was from 40 to 
42% (App. 56); by Curtin from 40 to 45% (App. 78) and by 
Mr. Sprague 40% (App. 114). 

For the defendant Mr. Gordon testified it was about 10%, 
just straight stacks run up (App. 170). He was not in¬ 
cluding any cutting that had been done by the defendant 
(App. 179). 

Mr. Madison, the Government inspector in his report of 
July 28th stated the work was 25% complete and further 
stated “The actual running of downspouts is going slowly 
because of lack of plumbers’’ and that the contractor had as¬ 
sembled practically all the materials, except sheet metal 
work, on the ground (App. 320). Article 16 of the Govern¬ 
ment contract provides in part as follows: “In preparing 
estimates the material delivered on the site and preparatory 
work done may be taken into consideration’’ (App. 312). It 
is quite evident from the foregoing that Mr. Madison’s esti¬ 
mate of 25% completion on July 28th did not refer to work 
actually performed by the plaintiffs, but was based largely 
upon the preparatory work of the defendant and material 
on the site. 

His report of September 9th, states it was 44% complete, 
that the contractor had from eight to nine plumbers working 
(App. 339), and that some of the work of the former sub¬ 
contractor was ordered corrected (App. 340). 


i 
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The Government's estimate of the work completed on 
August 13th, when the work stopped is contained in the re¬ 
port, of the Assistant Custodian of the building (App. 118) 
and Government representative, (App. 307), to Washington, 
D. C. on August 16th, 1943, wherein he stated the project 
was about 30% complete on August 13th, 1943 (App. 335) 
and that was his opinion at the time of the trial (App. 184). 

Giving the plaintiffs the full benefit of the Government’s 
estimate of work that had been completed on August 13th, 
we submit it should not exceed 30%, and on that bas|s, it 
would have cost them $11,839.00, far in excess of the amount 
for which they contracted to do the work, and would have 
wiped out any possible profit. 

The plaintiffs’ own counsel admitted there was no profit 
in the job for the plaintiffs (App. 16). From all the; evi¬ 
dence in the case we submit the lower Court was in error in 
finding that the plaintiffs would have made a profit if they 
had completed the work. 


Conclusion. 

i 

| 

We respectfully submit that based upon the undisputed 
evidence in the case the plaintiffs breached their contract 
when they stopped the defendant’s men from working;and 
the lower Court should have so held as matter of law and 
that the judgment of the lower Court should be reversed. 


Respectfully submitted, 

i 

WILLIAM F. KELLY and 
P. J. J. NICOLAIDES, j 
Attorneys for Appellant. 
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BRIEF FOR APPELLEES 


PRELIMINARY STATEMENT 

For sake of uniformity in the briefs, the appellant, yho 
was the defendant in the court below, will hereinafter be 
referred to as the defendant, and the appellees, who were 
the plaintiffs below, will be referred to as such. 


CRITICISM OF DEFENDANT’S STATEMENT ! 

OF THE CASE 

i 


Defendant’s statement of the case fairly sets forth the 
substance of the pleadings, but, otherwise, this is not, so. 
Counsel for the defendant in their treatment of the evi¬ 
dence adduced ignore entirelv the findings of fact made 
by the court below, and furthermore omit much of ;the 
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testimony favorable to the plaintiffs. However, in view of 
the extensive findings of fact, and which are a true presen¬ 
tation of the weight of the evidence in the case, it will serve 
no useful purpose to burden this Court with another long 
narrative statement of the evidence. Such portions of the 
evidence as are vital to the questions here to be decided 
will be referred to and treated in the argument. 

SUMMARY OF ARGUMENT 
1 

The lower court having found upon conflicting testimony, 
and after full opportunity for observation of the numerous 
witnesses and judging their credibility, that the plaintiffs 
were justified in shutting the job down, for that the de¬ 
fendant had failed to perform his obligations under the 
contract to do the necessary cutting work, including, as a 
part the removal of marble, and to furnish competent 
supervision, and that, had he done so, the plaintiffs could 
have completed their contract within the time limit, and 
were able, ready and willing to do so; and such findings not 
being clearly erroneous, the same are binding upon this 
Court and entitle the plaintiffs to be recompensed in dam¬ 
ages for their actual expenditures and loss of anticipated 
profits. 

2 

The defendant, having been the cause of the stoppage of 
the work, was not in a position to take advantage of his 
own wrong and, in good faith, apply the forfeiture pro¬ 
vision of said agreement, and thus deprive the plaintiffs 
of their right to damages. 


3 

The amount of plaintiffs’ actual expenditures are not 
questioned, and the sum allowed for anticipated profits is 
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established by the finding as to the percentage of comple¬ 
tion of the job at the time of stoppage, and the other un- 
contradicted proof offered in this connection. 

ARGUMENT 

| 

This appeal, as counsel view it, presents no disputed 
questions of law for determination, only application of 
settled rules of law to the facts established. For, if the 
defendant breached the contract and was the cause of the 
stoppage of the work by plaintiffs, and therefore had: no 
right in good faith to take advantage of the forfeiture pro¬ 
vision in the contract, under the line of decisions of which 
U. S. v. Behan, 110 U. S. 338, 2S L Ed. 168 (recently cited 
by this Court in Michael Del Bulso v. Carozza, 78 XL S. 
App. D. C. 56, 5S, 136 F. 2nd 2S0), is one of the best illus¬ 
trations, the plaintiffs are entitled to recover, first, their 
actual expenditures under the contract, and, secondly, their 
anticipated profits. Or, on the other hand, if the plain¬ 
tiffs were not justified in stopping work, then they are 
not entitled to recover anvthins: and are liable for anv toss 
sustained by the defendant in the completion of the work. 

Thus, the first and main issue for consideration is, which 
of the parties breached the contract. The lower count’s 
findings as to this are in favor of the plaintiffs and, if not 
clearly erroneous, are binding upon this Court, and shoiuld 
not be set aside. See Rule 52, Fed. Rules Civ. Proc., and 
the following cases interpreting said rule, Consolidated 
Realty Corporation v. Dunlop, 72 App. D. C. 273,114 F. 2nd 
16; Dear v. Guy, 64 App. D. C. 314, 78 F. 2nd 19S; Wjitt- 
mayer v. U. S. 11S F. 2nd SOS; Aetna Life Ins. Co. v. Kepler, 
116 F. 2nd 1; U. S. v. Armature Rewinding Co., 124 F. 2nd 
589; Andrew Jergens v. Conner, 125 F. 2nd 686; and XL S. 
v. Protsch, 137 F. 2nd 92. Nolan v. Werth, et al., 72 Wash. 
Law Rep. 636,142 F. 2nd 9, while an appeal from the Munici¬ 
pal Court, is confirmative. 
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In Wittmayer v. U. S., supra, it was said: 

“The findings of the trial court fall within the fa¬ 
miliar rule that where based upon conflicting evidence 
they are presumptively correct, and unless some ob¬ 
vious error of law, or mistake of fact has intervened, 
they will be permitted to stand. Silver King Colition 
Mines Co. v. Silver King C. M. Co., 204 Fed. 177. 

“The provisions of the new procedural rules that the 
findings of fact of the trial judge are to be accepted 
upon appeal unless clearly wrong (Rule 52 a) is but 
the formation of a rule long recognized and applied by 
courts of equitv. Guilford Construction Co. v. Biggs, 
102 F. 2nd 46, 47. • # • 

“As was said by Mr. Justice Holmes in Adamson v. 
Gilland, 242 U. S. 350, 353 (citing Davis v. Schwart, 
155 U. S. 631, 636), the case is preeminently one for 
the application of the practical rule, that so far as 
the findings of the trial judge who saw the witnesses 
depends upon conflicting testimony, or upon the cred¬ 
ibility of witnesses, or so far as there is any testi¬ 
mony consistent with the finding, it must be treated 
as unassailable.” 

And Andrew Jergens Co. v. Conner, supra, holds: 

“Appellant insists that the court’s findings are not 
binding on appeal because they are legal conclusions 
or, at most, ultimate facts and that they are not sup¬ 
ported by any substantial evidence. MTiere a case is 
tried by the court, a jury having been waived, the 
court’s findings upon questions of fact are conclusive 
upon appeal, no matter how convincing the argument 
that upon the evidence the findings should have been 
different unless there is no substantial evidence to 
support them. We are bound by the lower court’s find¬ 
ings unless thev are clearlv erroneous. Federal Rules 
of Civil Procedure, Rule 52. • * *” 

To determine whether or not the lower court’s findings 
as to breach are not clearly erroneous, one must turn to 
the material evidence and consider the same. This we shall 
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do under the followings headings: (a) defendant’s obliga¬ 
tions under the contract; (b) defendant’s breaches; and 
(c) plaintiffs’ performance of their obligations. 

Defendant’s Obligations Under the Contract 

The contract required the defendant to do the following: 

i 

1. “ * * * give his personal superintendence to 
the work or have a competent foreman or superin¬ 
tendent, satisfactory to the Contracting Officer, on the 
w’ork at all times during progress, with authority to 
act for him. * * *” (App. 312.) 

2. “ * * • do cutting, and patching, in connection 
with brickwork, concrete, plaster, woodwork, marble, 
also furnish scaffold for the sheet metal wmrk in 
tower.” (App. 316.) 

Cutting of marble, in view of the specifications providing 
“marblework shall not be cut” (App. 310), was understood 
between the parties to mean removal and replacement. 

The provision as to “cutting” being general, oral testi¬ 
mony was permitted of the preliminary negotiations of the 
parties to throw light thereon. These negotiations were 
conducted solely between AY. E. Jester, manager of plain¬ 
tiffs’ plumbing and heating department, and Sam Merajndo, 
defendant’s general manager (App. 225), and took place 
the end of May, 1943, and just before or shortly after the 
time the defendant submitted his bid to the government 
(App. 266, 267). The undisputed testimony is that Merando 
advised Jester he intended to do the cutting work other 
than removal of marble with maintenance men in the build¬ 
ing (App. 45); that at the time of these negotiations: the 
defendant had in his possession a bid from the Rampa 
Marble & Tile Company, Inc., Pittsburgh, Pa., dated May 
18th, 1943, to “furnish all labor and material for tearing 
down and replacing marble on the two stairways, to make 
two openings in every landing from the 5th floor d6wn, 
for the sum of Eleven Hundred Dollars ($1,100.00) approx- 
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innately” (App. 280, 313); and that Jester was advised of 
said bid (App. 50). The testimony of Jester (App. 50, 51, 
295) and Merando (App. 268, 282, 2S4, 286) is in conflict 
as to what marble was agreed to be removed under the 
terms of the snb-contract, and by what character of work¬ 
men, and the lower court accepted Jester’s understanding, 
i.e., that the marble referred to in Rampa’s bid would be 
removed by marble men, due to the significance of the 
written bid in hand, which certainly was not obtained for 
a useless purpose, and which Merando had no reason to 
tell Jester about if he did not intend to use it, coupled with 
the trial justice’s observation of the two men on the wit¬ 
ness stand, and the credibility attached to their testimony. 
(Underlying reason of Rule 52.) And here the Court’s 
attention is called to the fact of an obvious error in the 
stenographic transcript of the testimony of Jester (App. 
50, line 26), where the words “been paid” should read 
“a bid.” 

Defendant’s Breaches 

1. The defendant had no superintendent or foreman on the 
job, as required by the contract, between June 16, when 
the order to proceed was given, until July 4, nor after 
August 1,1943, and between July 4 and August 1, only 
an incompetent person. 

The undisputed testimony shows that the defendant em¬ 
ployed one Shoffner, a carpenter, and still in his employ 
at the time of trial, as his superintendent on the job (App. 
36, 227); that he did not arrive there until July 4th or 5th, 
1943, which was the same time plaintiffs’ men, Jester and 
Curtin, reached Pittsburgh to commence work; and that 
he left the job Sunday, August 1, 1943, and did not there¬ 
after return (App. 91, 92, 126, 151). 

The defendant contends that after August 1st one 
McKay was his superintendent. This is denied by plain¬ 
tiffs. The record shows without contradiction that McKay 
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was a government employee of 18 years standing at the 
old post office building where the work was being per¬ 
formed, and whose general duties as an engineer werC to 
look after the heating plant and equipment; that he had 
official duties in connection with this particular job, namely, 
on behalf of the government to keep a watch on the men 
doing the wmrk and to report anything wrong to his su¬ 
perior, Mr. Reardon (App. 125), assistant custodian of the 
building (App. 118); that he, McKay, was employed by 
Shoffner, as were other maintenance men in the building, 
to do cutting work in his off time (App. 126); and that he 
did some work of this nature after Shoffner left, and made 
a report to the defendant in respect thereto (App. 129). 
From this point, however, the evidence is in conflict. McKay 
testified he did not become the defendant’s superintendent 
or foreman after Shoffner left; that between August 1 and 
August 13, the date the work was shut down, there wa|s no 
foreman representing the defendant, and that Curtin had 
to show the maintenance men doing cutting where td cut 
and what to do (App. 126, 127, 134). To the same effect 
is Curtin’s testimony (App. 92, 93), likewise Jester’s (App. 
63). To the contrary is Shoffner’s testimony (App. 148), 
and Mcrando’s (App. 280). But see Merando letter (^.pp. 
333.) 

Counsel submit that even, if the trial justice had believed 
the defendant’s evidence on this issue, there would not 
have been, as a matter of law, a proper compliance with 
the terms and spirit of the defei lant’s obligation of the 
contract, in that it would have been against public policy, 
and all decency, for McKay to have been the representative 
of the defendant, and with authority to act for him, •frlien 
at the same time he was drawing government pay and obli¬ 
gated to look after its interests. The trial justice grasped 
this; see his remarks (App. 281). 

Now, as to the question as to whether the lower court 
was justified in holding that Shoffner was incompetent to 
perform the duties of a superintendent on a contract of 
this nature, this is not a matter of conflicting evidence but, 
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as its finding states, of personal observation of the man on 
the witness stand and consideration of his testimony. We 
believe that, if this Court will read his cross examination 
(App. 151-159), it cannot but come to the same conclusion 
as the trial justice, namely, that he was not a competent 
foreman. 

2. The defendant delayed plaintiff’s performance through 
his failure to promptly open the job up as to cutting, in¬ 
cluding removal of marble, after giving his notice to 
proceed. 

One of the findings is that “there was no reason why 
defendant could not have started the cutting -work as soon 
as he gave the order to proceed, on June 16th, as the cut¬ 
ting work had to precede the plumbing work” (App. 19). 
Had he done so, and this is the significance to be attached 
to this finding, the plaintiffs would have been able when 
they commenced work to have gone ahead promptly, but 
as it was they were seriously hindered and delayed for a 
period of two weeks. The facts proven are: 

Defendant directed the plaintiffs to proceed by letter 
dated June 16,1943 (App. 318). Plaintiffs, under the terms 
of the contract, had ninety days after receipt of this notifi¬ 
cation to complete (App. 316). Before receipt of this notice 
they had arranged with one Curtin, an experienced journey¬ 
man plumber of Lowell, Mass., to run the job for them as 
a working foreman (App. 36, 57, 65). Through delay in 
obtaining his release, and serious illness of his daughter, 
he was unable to reach Pittsburgh until late on July 6th 
(App. 58, 65). He met Jester on the job the next morning, 
and Shoffner appeared that afternoon (App. 66, 37). It is 
admitted by the defendant that no work had been per¬ 
formed by him up to this time (App. 26S). Speaking of 
this, Jester said (App. 39, 49) that “there was no reason 
why all of that cutting could not have been done when we 
started the job.” Curtin testified that because of the lack 
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of cutting he was unable to put on additional plumbers 
until around July 15th or 16th (App. 69)—plaintiffs’ time 
sheets, however, show the exact date to have been July 21st 
(App. 304). See also Jester’s testimony (App. 36, 37). The 
defendant’s only excuse why nothing had been done bv him 
previous to July 7tli was that there had been no oppor¬ 
tunity theretofore to meet the men who were to do plain¬ 
tiffs’ "work, and the essential thing was to cooperate with 
them in doing the work (App. 286). 

i 

Counsel submit that this weak excuse given by the ! de¬ 
fendant for the delay was not the real purpose he had in 
mind. For he well knew that his superintendent, Shoffner, 
was incompetent to lay the work out and intended, notwith¬ 
standing it was his obligation, to make the plaintiffs carry 
this burden (Shoffner’s testimony, App. 146, 147). This is 
confirmed by Jester’s and Curtin’s testimony as to what 
took place upon the commencement of the job. Jester ites¬ 
tified (App. 36) that “no work had been started at that 
point (July 7th) and for several days after this had not 
been done until my man Curtin had gone to direct Merajndo 
Company’s representative where to cut.” Curtin stated 
(App. 68, 69) that, although it was the defendant’s obliga¬ 
tion, he had to lay the cutting out and “go in nights to see 
whether he was cutting where it was marked so he wouldn’t 
tear the whole building out.” 


3. The defendant failed, as the job progressed to perform his 
obligation as to cutting work, including removal of mar¬ 
ble, and, as a result thereof, the plumbing work caught 
up with the cutting work, and placed plaintiffs in a posi¬ 
tion where they had to shut the job down. 

It is a conceded fact that the plaintiffs shut the job down 
at close of work on August 13th. Counsel will first briefly 
review the evidence relating to the circumstances leading 
up to this shutdown, and then the pertinent testimony estab¬ 
lishing the conditions existing at that time. 
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As we have seen, Shofifner, defendant’s superintendent, 
returned to Washington August 1st and left the mainte¬ 
nance men to do the cutting without supervision, save for 
that furnished by the plaintiffs’ working foreman, Curtin. 
On Saturday, August 7th, Merando came on the job and 
informed Curtin that he would have to put more plumbers 
on. Curtin replied that he didn’t have the openings (cut¬ 
ting) to take care of more men and asked him, Merando, not 
to send any plumbers, stating it was all he could do to keep 
his two men going, but to send some carpenters and a marble 
man to get the cutting work going (App. 71, 72). Curtin 
also advised Merando at that time that, if Pittsburgh plumb¬ 
ers were put on the job, he, Merando, would “kill the goose 
that laid the golden egg,” explaining that this would re¬ 
quire the maintenance men to cease doing cutting, as the 
rules of the Pittsburgh union required plumbers to do this; 
and that, while Curtin had overlooked this heretofore, such 
could not be the case if Pittsburgh plumbers were put on 
(App. 99). 

Curtin communicated the situation to Jester, and the 
plaintiffs, through Jester, wrote the defendant on August 
9th (App. 323), advising that they were informed that the 
defendant had no carpenters or marble men on the job; 
that, unless such men were put to work, plaintiffs would be 
forced to stop their work. The defendant replied under 
date of August 11th (App. 325), stating that there was no 
need for the defendant to put carpenters or marble men on 
the job, as all of the cutting had been done; that, unless 
plaintiffs had a minimum of nine plumbers and one sheet 
metal worker actually engaged in the performance of the 
contract on Monday, August 16th, it would force the de¬ 
fendant to take action to terminate the contract as stipu¬ 
lated on the reverse side thereof under Par. 2—that the 
time consumed in the installation of the work was unsatis¬ 
factory. Before making this reply, but making no reference 
thereto therein, the defendant also had received a report 
from McKay, under date of August 10th (App. 324), cnclos- 
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iug the time sheets of the maintenance men, and advising 
that Curtin had one Pittsburgh plumber working and that 
Curtin had informed the maintenance men they could no 
longer continue cutting as he had to live up to the plumber’s 
code, which required this to be done by plumbers. 

That on Monday, August 9th, in response to Merando’s 
call to the Pittsburgh union for men, a plumber named 
Adrian came on the job and informed Curtin he was going 
to act as steward. Curtin told him to report the next 
morning for work, which he did (App. 72). That it was 
when Adrian was taken on that Curtin informed the main¬ 
tenance men that cutting thereafter would have to be done 
by plumbers (App. 131). That on August 11th another 
plumber appeared and was placed to work; and that the 
following day two additional plumbers arrived and were 
taken cn. These three men worked through August |13th 
(App. 305). That had Curtin not put these three men on, 
the union would have knocked the other two men off (App- 
73,101). These men were the two original plumbers on the 
job; came from Massachusetts and had temporary union 
cards only (App. 69). 

That Jester went to Pittsburgh after writing the letter 
of August 9th and made a survey of the job (App. 43). j On 
August 12th, following his return, he again wrote the de¬ 
fendant (App. 330), and advised him after listing in detail 
certain cutting work necessary to be done, that his delay 
in taking care of the cutting work and removal of marble 
was delaying the plaintiffs’ workmen; that the necessary 
cutting should be done at once; that there had been no 
supervision of the job on behalf of the defendant for the 
past ten days, necessitating Curtin to lay out the work for 
the men the defendant had on the job; that he was calling 
defendant’s attention to the fact that under the by-laws of 
the Pittsburgh Plumbers’ Union it was requisite that plumb¬ 
ers do the cutting in connection with their work, and, re¬ 
questing written authority from the defendant authorizing 
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plaintiffs to do this work for him; and that only under such 
conditions could the plaintiffs continue on the job. 

That on August 14th, the day after the shutdown, the 
defendant replied to said letter of August 12th (App. 331) 
and advised the plaintiffs that the cutting work complained 
of had been performed by the defendant, other than the 
removal cf marble, and that “this was not necessary”; that 
as to the complaint there had been no supervision, “it is 
quite evident that your superintendent has not kept you 
fully advised, as Mr. Sam Merando was personally on the 
job as late as August 9th, and it has never been necessary 
for your superintendent to do any work wdiich is the obliga¬ 
tion of the general contractor to perform”; that as to the 
by-laws of the Pittsburgh Plumbers’ Union, this was not 
a matter which concerned the general contractor; that the 
defendant had been ready and willing at all times to per¬ 
form the cutting work agreed to be performed under the 
contract; and that should the plaintiffs undertake to do 
any part thereof they would do so at their expense and 
obligation (App. 333). 

That under date of August 16th the plaintiffs replied as 
follows (App. 334): 

“After we complete several hours’ work on stack 
No. 11 today we will be unable to do any further 
plumbing work on the above building, because you 
will neither do the necessary cutting yourself nor will 
you authorize us to do it. Please advise us further 
in this matter.” 

That the defendant without making any attempt to adjust 
the matter (meaning at this stage) notified the plaintiffs 
under date of August 17th as follows (App. 336): 

“In view of the fact that you have failed to satis¬ 
factorily perform your above subcontract, please be 
notified that in accordance to paragraph No. 2 of said 
contract we hereby terminate said agreement to take 
effect within three (3) days from the receipt of this 
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letter. We shall hold you responsible for any loss we 

may sustain in the matter.” 

With this narrative of the circumstances leading pp to 
the stoppage of the work, we come to the pertinent evidence 
relating to the conditions then existing. The lower court’s 
findings relative thereto are (App. 23): 

! 

(a) The plumbing work had progressed to such a point 
that it had caught up with the cutting work;, 

(b) There was a large amount of additional cutting 

work yet to be performed by the defendant' and 
necessary before the jdaintiffs could proceed 
further; j 

(c) The marble on the two stairways and five land¬ 
ings thereto had not been removed and, although 
it was defendant’s obligation to do this, hej had 
refused to do it; 

(d) The defendant had failed to provide any super¬ 
vision for the job since August 1, 1943, and only 
incompetent supervision previously. 

| 

Item (d) has been heretofore treated, so it will not be 
necessary to again retrace this phase of the case. The testi¬ 
mony supporting the other findings is as follows: 

Item (a) 

Jester testified that “on the night of the 13th he had 
caught completely up with Mr. Merando’s cutting and that 
the men—mechanics—had been laid off temporarily, with 
Mr. Curtin, our superintendent, still on the job”; and that 
there was not sufficient cutting work for plaintiffs’ men to 
proceed further (App. 56). 

Curtin testified (his detailed testimony will be found in 
App. 76) that because of lack of cutting and removal of 
marble he had gotten so caught up (meaning plumbing 
work) that he wired Jester that he would have to stop the 
job because the building was not opened up. 
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Sprague, a consulting engineer, and whose qualifications 
will be found App. 103, 104, testified that he had been em¬ 
ployed by the plaintiffs to make a detailed survey of the job 
after the shutdown and prior to any further work having 
been performed, and summed up the situation as follows: 

“Q. Mr. Sprague, based upon your examination of 
the work at that time, state whether or not there was 
sufficient cutting work available for the Mathy Com¬ 
pany to have proceeded with any plumbing work? 
A. The cutting work had only been partially com¬ 
pleted on all of these stacks, and from my experience 
and investigation of the conditions prevailing upon 
that contract the Mathy Company would not be jus¬ 
tified under any circumstances in continuing work, 
because there was, franklv, nothing for them to do 
(App. 114).” 

For Sprague’s detailed testimony of the various cutting 
necessary to be done, see App. 106 to 114. 

Reardon, assistant custodian of the building, and whose 
official duties, among others, were to supervise the custodial 
forces and maintenance of all equipment in the building, 
including heating and plumbing (App. 119), testified: 

“Q. State whether or not, Mr. Reardon, the cut¬ 
ting work up to that point had not been sufficiently 
fast for the Mathy Company to proceed in a work¬ 
manlike manner? A. A week previous to the stoppage 
of this job I would say there was sufficient cutting done, 
but when additional plumbers were brought in and no 
cutting was performed for these additional plumbers, 
they used up all the available space for performing 
the work (App. 119).” 

■McKay, whose official duties as an engineer employee 
in the building have heretofore been pointed out, and 
one of the men doing the cutting for defendant, testified 
(App. 127) : 

“Q. Mr. McKay, please state whether or not, in 
your opinion, there was sufficient cutting work done 
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at the time the Mathy Company ceased work on this 
job for them to have continued doing the plumbing 
work. A. For Mr. Curtin to have continued? Q. Yes? 
A. No. Q. Can you explain to us and His Honor why? 
A. Because most of the holes we had cut, it was| only 
test holes to find what we had back of the wall. Q. You 
mean that there were some holes that already had 
been cut? A. Yes. Q. But they were test holes? 
A. Well, there were some of them bigger than others, 
but they was mostly test holes. If Mr. Curtin came 
around and wanted to get the pipe in we made it 
larger. Q. And there was not sufficient work in ad¬ 
vance? A. No, I will say there was not.” 

There was testimony to the contrary given by the defend¬ 
ant’s witnesses, Gordon and Miller, of Weldon and Kelly 
Co., which completed the job for defendant (App. 163^ 175, 
185 etc.). The weight thereof will be referred to under 
discussion of the next item. It is to be noted that impor¬ 
tant parts of Miller’s testimony were from typewritten 
sheets which he first said were made “ before the close of 
the job” and then, “shortly after the job was closed.” 
Miller was a very shifty witness (App. 199-219). 

i 

Item (b) 

The photographs offered in evidence by plaintiffs,! and 
which this Court has permitted to be used on this appeal 
without reproduction in the appendix, fully support the 
claim that a large amount of additional cutting work: was 
yet to be performed. This by comparison of the ones iden¬ 
tified as “before” (meaning time of stoppage) with those 
marked “after” (meaning subsequent to additional cutting 
being done). Also supporting this was the testimony of 
Curtin, Sprague, Reardon and McKay. 

Sprague testified that he had made an estimate of the 
cost of the additional work to be performed and found it 
to be $1,757.ST (App. 247). 

Reardon testified there was cutting done all over the 
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building, particularly on the 5th floor, by the new con¬ 
tractor (App. 254). 

McKay testified that he saw considerable cutting after 
the new contractor took over in the basement and in ex¬ 
planation of earlier testimony given by him that most of 
the openings that existed at the time of the shutdown were 
test holes, said that all of these holes had to be enlarged 
later on and that the enlargement of said holes would take 
considerable time, more than fifteen minutes, of course de¬ 
pending upon the actual conditions found (App. 262). 

Curtin testified that there was considerable cutting done, 
including marble, by the new contractor (App. 73 to 77). 

Defendant’s witnesses, Gordon and Miller, of Weldon and 
Kelley Co., testified that there was only a small amount of 
additional cutting done when the new contractor took over, 
about a hundred dollars worth (App. 163, 199). However, 
their direct testimony was considerably shaken on cross ex¬ 
amination (App. 175,176,181,1S2). Gordon finally acknowl¬ 
edged that he didn't have much personal knowledge of the 
additional cutting done (App. 176). And a reading of Mil¬ 
ler’s testimony readily discloses that the new contractor’s 
conception of cutting work was not at all comprehensive 
of the obligation assumed by Merando, meaning by this 
that his firm had taken the entire job, including cutting, on 
a cost plus basis, and with the cutting to be done by plumb¬ 
ers, and therefore was not particularly concerned with cut¬ 
ting as a separate item. 

Defendant, when called upon by plaintiffs, produced the 
new contractor’s time slips covering all the cutting it 
claimed was necessary to perform. Plaintiffs offered the 
same in evidence, and they are reproduced in App. 355-360. 
The Court will observe therefrom that these slips show 
cutting work to have been performed only on September 
1st, 3rd, 16th and 29th, and October 1st, and the total time 
consumed onlv 56 hours. This fact is absolutelv and con- 
clusivelv contradicted by the testimony of Sprague, who 
was further retained by the plaintiffs, after making his 
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original survey of the conditions at time of stoppage, to 
make a check of the cutting work being done by the; new 
contractor between-the period beginning with September 3rd 
and through September 11th, and whose detailed report of 
cutting done, and a large amount thereof, on other davs is 
found in App. 242-246. The Court is particularly requested 
to read this evidence—it has a great bearing on the credi¬ 
bility to be given to the testimony of the defendant’s: wit- 
nesses, Gordon and Miller. 

Item (c) 

The question of the removal of the marble on the two 
stairways and five landings thereto was a serious issue 
between the parties; and, that it had not been removed at 
the time of stoppage is an admitted fact. Defendant's 
position at that time, as it is now, was that he had only 
agreed to remove such marble as was necessary, and that 
no necessity existed for the removal of the marble in ques¬ 
tion to enable plaintiffs to install the downspouts which 
ran concealed in the rear thereof. However, as we pointed 
out under the heading “Defendant’s Obligations Under the 
Contract,” he had agreed in the negotiations to reipove 
this marble, and by marble men. This being so, plaintiffs, 
as a matter of law, had a right to rely upon the perform¬ 
ance of such promise. Consequently, the question as to 
whether or not the removal of this marble was necessary, 
is not decisive of the issue in any way. 

The plaintiffs had good reason in the first instance to 
require the removal of this marble, and this is supported by 
the testimony of Jester (App. 51), Curtin (App. 76, 95,400) 
and Sprague (App. 109, 110). Their testimony may be 
summed up thusly: that the four downspout lines required 
to be run concealed between said marble could be installed 
quicker and at less expense; there would be fewer joints 
and a stronger job; and this method of installation was 
necessary to properly meet the Government’s required pres- 
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sure test (App. 310), which called for all concealed joints 
to be visible at the time of testing. 

It is quite true that the new contractor in the completion 
of this job installed said downspouts without removing the 
marble. Counsel for the defendant at the trial below, and 
in their brief here, lay great stress on this fact. However, 
this line of argument is not entitled to any weight, as it 
was brought out on cross examination of the defendant’s 
witness, Miller, who, after first denying the fact (App. 
217), admitted that the Government’s pressure test was 
waived on seven lines of downspouts, four being those which 
ran behind the marble, only a running water test instead 
being made (App. 21S). There is no evidence showing that 
this character of test was authorized while plaintiffs were 
on the job. They were at all times confronted with the fact 
that their work had to be installed in such manner as to 
meet the requirement of the test specified in the contract, 
and to meet this the only way to make the installation was 
after removal of the marble. 

At this point counsel wish to observe that not only Mil¬ 
ler's, but also Gordon’s, credibility was seriously affected 
bv their testimonv as to these tests. If the Court will turn 
to the App. 167, it will see that Gordon testified that pressure 
tests on the new contractor’s work were made, and not once 
did he intimate that this character of tests was waived on 
seven lines, particularly the marble lines. He was the vice 
president of the new contractor, his duties were estimating 
and supervising work (App. 160), and he knew or should 
have known what was going on, or if he did not know, then 
he ought to have been fair and said so. 

Plaintiffs’ Performance 

The lower court found (App. 23) that, if the defendant 
had properly performed his obligations as to cutting, and 
removal of marble, the plaintiffs could have completed their 
contract within the time limit. This, of course, has an im- 
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portant bearing on tlie case, especially in view of alleged 
errors relied upon by the defendant, and which will be sub¬ 
sequently discussed. Such finding is supported, ainong 
other things, by the testimony of Jester, Curtin, Sprague 
and Reardon. All of these witnesses at the conclusion of 
their direct testimony were asked substantially the ’same 
question, i.e., whether or not if the Matliy Mathy Company 
had been permitted to perform their part of the contract and 
the requisite cutting had been taken care of in advance by 
the Merando Company, the contract could have been com¬ 
pleted within the time limit, and their respective an$wers 
were as follows: I 

Jester (App. 57): “We certainly could have. At the 
time of the stoppage we had 13 of the 26 stacks up to 
the fifth floor. Some of the stacks had been omitted, but 
wre could have completed the entire job with the three 
men that we had on the job had the cutting been done 
for us, without putting on additional men.” 

Curtin (App. 78, 79): “If Mr. Merando would have 
opened up the building I would have done it in thirty 
days because the faster he done it the faster I would 
have put on the men. ’ ’ 

Sprague (App. 115): “From my observations and 
notes that I took of this contract and the conditions as I 
found them, I feel I am justified in the conclusion had 
the v r ork proceeded by the Mathy Company without 
any interruptions and with the holes and work which 
was to be performed by the Mathy Company in suitable 
conditions, that the contract could have been completed 
by September 16th, 1943.” 

Reardon (App. 120): “It is also my considered opin¬ 
ion that if sufficient cutting had been done to permit the 
Mathy Company to continue, it w 7 ould have been .com¬ 
pleted on time. ’ ’ 

The trial justice, in reaching this conclusion, naturally 
took into consideration too the competency of the man run¬ 
ning the job for the plaintiffs, namely Curtin; and in this 
connection he had before him the observation made by Mad- 
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ison, the government inspector in his first report (App. 
320), to wit, “the foreman handling the pipe work is an ex¬ 
perienced and capable plumbing man and is doing a good 
job;” the fact that Merando after the stoppage tried to em¬ 
ploy Curtin on his own terms to take over and complete 
for him, and which he refused to do as not a proper act 
(App. 88, 128); and his personal observation of the man 
during the trial. 

None of the defendant’s witnesses were asked the direct 
inquiry put to plaintiffs ’ witnesses on this question. De¬ 
fendant’s reliance was, and is, the amount of time consumed 
by the new contractor, namely two and one-half months, and 
the number of plumbers working on an average during this 
period, namely 10 to 11, as shown by the testimony of his 
witnesses, Gordon and Miller, and such proof of costs as 
were offered. However, it must be borne in mind that the 
new contractor took over on a cost, plus 15% added for 
overhead, and 2 1 / 4% further added to this total for profit, 
plus $150.00 for supervision and allowance for tools, etc., 
basis (App. 337); and that, therefore, there was absolutely 
no incentive on its part to keep the time of completion, or 
the costs thereof, down. The abuses resulting from such 
agreements are too well known to require discussion. The 
trial justice was entitled to, and of necessity did, weigh such 
factors in considering the entire evidence and reaching his 
ultimate conclusion. 

Counsel, having shown that the material findings of fact 
by the lower court are not clearly erroneous, and thus justify 
the conclusions of law reached, turn to a discussion of De¬ 
fendant’s Points. 

Reply to Defendant’s Point 1 

This point may be summed up to be that the lower court 
erred in not holding as a matter of law that the plaintiffs 
breached their contract when they stopped the maintenance 
men in the building from doing the cutting work. The an- 
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swer is that the defendant’s general manager, Sam Merando, 
by his deliberate and wrongful action, and with prior warn¬ 
ing of the result, was the cause of this; and, if this was the 
case, the defendant is not now in a position to throw’ the con¬ 
sequences as a matter of law’ on the plaintiffs. The evidence 
relating to this situation has heretofore been fully covered 
in treating other aspects of the case, and with appendix ref¬ 
erences. However, a brief resume thereof, w’hile repetitious, 
appears to be imperative here. 

The defendant advised the plaintiffs in the contract nego¬ 
tiations that he intended to use maintenance men in the 
building to do the cutting work reserved by him., and plain¬ 
tiffs acquiesced. The defendant, however, was aware at this 
time that the plaintiffs w’ere a union concern (App. 285), 
and thus bound to conform to union rules, if enforced., in 
all w’ork performed. One of the rules of the Pittsburgh 
Plumber’s Union was that all cutting w’ork had to be per¬ 
formed by plumbers. The plaintiffs, notwithstanding this, 
and in keeping with the understanding with the defendant, 
ware proceeding with their performance, with the mainten¬ 
ance men doing the cutting for defendant, and their fbre- 
man, Curtin, winking at the rule (App. 99), and getting by 
because he w*as using tw’o out of towm plumbers from Massa¬ 
chusetts, when, on Aug. 7th Sam Merando came on the job 
and informed Curtin that more plumbers must be put on, 
and that he w’as going to call the Pittsburgh Plumber’s Un¬ 
ion for some men. Curtin informed Merando the cutting 
work w’as not sufficiently advanced to use more men—that 
w’hat was needed was carpenters and marble men (meaning 
to get the job opened up,) (App. 72). He further advised 
Merando on this occasion (not denied) that, if Pittsburgh 
plumbers came on the job he w’ould be compelled to put them 
on or suffer his own men from out of town to be knocked 
off; that with Pittsburgh plumbers on the job he w’ould; no 
longer be in a position to overlook as theretofore the union 
regulation as to cutting, that the maintenance men would 
have to cease doing it and thenceforth it would have to; be 
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done by plumbers, and begged him not to “kill the goose 
that laid the golden egg” (App. 99, 101). Merando, not¬ 
withstanding this warning, called the Union and, as a result, 
the Pittsburgh plumbers came on the job, causing Curtin, 
when the first man was put to work on Aug. 10th, to advise 
the maintenance men they 'would have to cease cutting. They 
did so, defendant having no superintendant on the job at this 
time; and on Aug. 13th, with the four additional plumbers 
on the job, the limited amount of cutting was exhausted, and 
the job had to be shut down as the defendant refused to 
permit the plaintiffs to do the necessary uncompleted cutting 
work for him with their plumbers, or to do it himself with 
the same character of workmen. 

AYe submit that an impasse was reached, when the first 
Pittsburgh plumber was sent on the job by the defendant, 
whereby the plaintiffs could no longer continue their per¬ 
formance unless plumbers thereafter did the cutting work. 
That this was so is proven by the fact that the new contractor 
completing the job, and which was also a union concern, was 
compelled to, and did, require of the defendant that its 
plumbers do the remainder of the cutting (App. 177, 178). 
Therefore under the situation existing, and which had been 
brought about by the action of the defendant, there was but 
one thing the plaintiffs could do and that was to request 
of the defendant that henceforth the cutting be done by 
union plumbers. This they did in their letter of Aug. 11th. 
AYhiic the language used is susceptible of the construction, 
as contended by defendant ’s counsel, that the plaintiffs were 
demanding that their own plumbers do the cutting, that this 
was not what they meant was cleared up by their further 
communication of Aug. 16th wherein they advised the de- 
fendent that they were shutting the job down, pending his 
advices, “because you will nether do the necessary cutting 
yourself nor will you authorize us to do it” (App. 334), 
meaning of course then by plumbers. 

Counsel submit that there had been no contract between 
plaintiffs and defendant that the cutting work could be done 
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by him with maintenance men, only mere acquiesence on 
their part that it might be done in that way. Both parties 
were aware that the plaintiffs were a union concern and thus 
subject to union regulations if enforced, and that what de¬ 
fendant proposed was a circumvention of the union rule as 
to cutting. It is true that Mcrando denied that he was aware 
of the rule at the time, but this statement, we submit, is no 
more worthy of belief than his other testimony concerning 
the removal of the marble. When answering, and fully 
aware of the importance of the question, he tried to brush the 
situation aside by further stating he could not be expected to 
keep up with 22 different classifications of the trade (App. 
2S5). But, if he did not have the rule in mind, why did lie go 
out of the way to tell Jester how he intended to do the cut¬ 
ting. It is not human nature to make conditions without a 
purpose in view. He knew that, under the contract with the 
United States he had to make a showing of doing himself at 
least 25% of the work contracted for (App. 278, 279, 308), 
and was trying to protect himself as far as possible sq as 
to be able to do it the cheapest way. If the promise on; the 
part of the plaintiffs was not an absolute one, and both par¬ 
ties were advised, thev were not as a matter of law bound bv 
the arrangement unconditionally. j 

However, assuming for sake of argument, that the situa¬ 
tion here presented is one of an absolute promise given, and 
no provision made by the promisor against events likely to 
cause impossibility of performance, and which might have 
been anticipated and guarded against in the contract, and. the 
promisor unconditionally bound, which is the gist of the legal 
effect of opposing counsel’s argument, this is not a case 
for application of the rule. It falls within one of the well 
recognized exceptions thereto, namely, that where the other 
party, as here, has created the impossibility of performance 
the promisor is not bound. Columbus By. Pow. & Light Co. 
v. City of Columbus, Ohio, 249 U.S. 399-412, 63 L. Ed. 669; 
Carnegie Steel Co. v. U.S., 240 U.S. 156, 165, 60 L. Ed. 579; 
Sun Printing & Pub. Assoc, v. Moore, 183 U.S. 642, 46 L. jEd. 
366; 12 Am. Jur. Sec. 381, page 958, cases note 14. 
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There is no provision to be found in the contract giving 
the defendant the right to dictate concerning, or to interfere 
with, the plaintiffs’ performance. They had the absolute 
right to run their job in their own way and with such number 
of workmen as they saw fit. Consequently is was a wrong¬ 
ful and officious act on the defendant’s part in sending the 
Pittsburgh plumbers on the job—especially in view of the 
admonition given as to the consequences upon the under¬ 
standing as to the cutting and which plaintiffs were living 
up to. If the defendant was dissatisfied with the time being 
consumed, (and which we have shown, as the lower court 
found, to have been due to his own delay in doing the cutting, 
taking care of the removal of the marble, and providing 
supervision for his men), and felt he was being placed in a 
position of jeopardy, the action taken was not his legal 
remedy—this was as provided in Par. 2 of the reverse side 
of the contract. But, as a matter of fact, he was not at that 
time, nor at anytime up to the stoppage, in any jeopardy. 
He had required in the first instance, and the plaintiffs had 
furnished, a performance bond (App. 315, 318), and which 
was ample protection to him. 

Counsel for the defendant cite Par. 1 of the reverse side 
of the contract as affecting the right of the plaintiffs to 
require the defendant to complete the cutting work with 
plumbers, rather than with maintenance men. These provi¬ 
sions have no application to this case. They were never in¬ 
tended to cover such a situation as is presented here. 

We submit the weight of the evidence supports the 17th 
finding of fact. 


Reply to Defendant’s Point 2 

The principal of law enunciated in the two cases cited by 
opposing counsel is recognized, but, as said decisions hold, is 
only applicable to a limited category of contracts. The de¬ 
cisions have never gone so far as to apply the rule, which is 
a harsh one, to cases, (and of which the instant case is one), 
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where both contracting parties have work to perform there¬ 
under, and which, of necessity, calls for advance or concur¬ 
rent performance upon the part of the party reserving the 
right of termination for dissatisfaction of workmanship, 
time consumed and other elements, and he, by the nonper¬ 
formance of his own obligations, has prevented or delayed 
performance of the other. For to do so would disregard one 
of the cardinal rules relating to the construction of contracts, 
i.e., “One is that if a party by his contract charge himself 
with an obligation possible to be performed, he must make 
it good, unless his performance is rendered impossible by 
the act of God, the law, or the other party U. S. v. Glea¬ 
son, 175 U. S. 588,44 L. Ed. 284. 

Speaking of the last event above referred to, this Court 
in Karrick v. Rosslyn Steel & Cement Co., 58 App. D. C. 89, 
90, quoted with approval the following: 


“The failure of the builder to perform the contract 
in the time stipulated therefor will be excused, and the 
owner cannot take advantage thereof, where such fail¬ 
ure is caused by the wrongful acts of the owner or by 
his failure to perform his part of the contract.” 


Further such rule, when enforced, is predicated upon: the 
exercise of good faith upon the part of the one who has re¬ 
served to himself the right of termination. This is the test, 
and all the cases so hold. And there is lack of good faith 
if there is an absence of the exercise of an honest judgment 
in the premises. Kihlberg v. U. S. 97 U.S. 398; 24 L. Ed. 
1106; Sweeney v. U. S., 109 U.S. 618, 27 L. Ed. 1053; Martins- 
burg & P. R. Co. v. March, 114 U.S. 549, 29 L. 255. 

If, as the lower court found and whose findings in this re¬ 
spect are not clearly erroneous as we have pointed out,; the 
defendant, through his failure to properly perform his obli¬ 
gations as to the cutting work, the removal of the marble, 
and to provide adequate supervision, was the cause of the 
stoppage of plaintiffs’ performance, he was not in a posi¬ 
tion whereby he could exercise an honest judgment and take 


! 
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advantage of tlie provision of Par. 2 of the reverse side of 
the contract relating to unsatisfactory consumation of time, 
(the other element, unsatisfactory workmanship, has never 
been in this case). This is too clear to require extended dis¬ 
cussion for it is self evident that one cannot hide behind or 
take advantage of his own wrong. 

Reply to Defendant’s Point 3 

The legal effect of this point is that the conditions found 
to exist by the trial justice in the separate items of his Find¬ 
ing of Fact 21 are not supported by the evidence, and, if 
so, his ultimate conclusion that the defendant breached the 
contract, was error. We have previously discussed all these 
items, particularly under the heading “Defendant’s Breach¬ 
es,’' and will not again cover the same ground, and respect¬ 
fully refer the Court thereto with the following further 
observations. 

In connection with the testimony of the defendant’s wit¬ 
nesses, Gordon and Miller, we respectfully submit, as here¬ 
tofore pointed out, that the weight to be given thereto was 
materially shaken by their hedging on cross examination as 
to what constituted cutting work, and their untruthfulness 
as to what was done by Weldon & Kelly, the new contractor, 
in this respect in their performance. This Court has only 
to read the detailed testimony of Sprague (App. 241 to 247), 
and which is corroborated by the testimony of Curtin (App. 
298-299), Reardon (App. 254-235), and McKay (App. 261, 
262) to appreciate this. There was a large, not a small 
amount, of cutting work to be done at the time of stoppage, 
and necessary to be taken care of, let alone the removal of 
the marble, before plaintiffs could proceed. 

Reply to Defendant’s Point 4 

The efforts of the parties to get together after the defend¬ 
ant terminated the contract bv his communication of Aug. 
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17th are not determinative, as a matter of law, of the rights 
of the parties. For such legal rights as the parties have 
flow from the time of termination and the then existing con¬ 
ditions, and subsequent compromise negotiations cannot 
take them away. This, of course, would not be true as to the 
interval between the time of the stoppage of the work by the 
plaintiffs and the date of termination. 

Assuming for the sake of argument that Jester’s so called 
seven points were somewhat excessive in their demands, this 
does not render Finding of Fact 26 (App. 24) clearly er¬ 
roneous, and the facts so found overcome any excessive Zeal 
on the part of Jester. Such finding, and the supporting tes¬ 
timony, clearly show T that Joseph Mathy, one of the plain¬ 
tiffs, commencing Aug. 24th, a few days after the first nego¬ 
tiations had failed, but prior to the signing of the new con¬ 
tract by defendant with Weldon & Kelly, which was on Aug. 
30th (App. 338), made a sincere effort to have the contract 
re-instated and, in so doing expressed plaintiffs’ entire will¬ 
ingness to assume any loss that might occur in completion 
(Mathy App. 135 to 138); Curtin (App. 87, 88); Reardon 
(App. 122) and Merando (App. 283). The defendant w r a& in 
possession of a performance bond from the plaintiffs (App. 
318, deft’s letter June 16th) and his counsel’s argument that 
he w T as in serious jeopardy at this time is not entitled to much 


weight. 


Reply to Defendant’s Point 5 


The lower court could, of course, have gone into all the 
details of the defendant’s costs to complete. But, as he re¬ 
peatedly said, (some remarks not being taken down), if said 
costs were going to be seriously questioned by the plaintiffs 
and which was indicated to be the case, and a lot of detailed 
accounting involved, it was a matter for the Auditor, if his 
ultimate finding as to breach was in favor of the defendant. 
Illustrative thereto are the remarks App. 273, 274, 275, 2&1, 
292. It is true that he let counsel for the defendant go alidad 
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and|place in evidence a great deal of the data said to substan¬ 
tiate said costs, and there was certainly sufficient before him, 
as there is before this Court, to indicate the defendant’s con¬ 
tention in this respect. But that counsel for the plaintiff’s 
were not being shut off from further query as to this is seen 
by what occurred at the end of the case, see App. 301. We 
submit no error was committed in this respect and, as shown 
by Finding of Fact 33, all rights of the defendant have been 

preserved in the event the case is reversed in his favor. 

! 

» 

f __ 

! Reply to Defendant’s Point 6 

» 

i 

If is settled law that, in a case such as this one is, that if 
the'defendant was in the wrong and was the cause of the 

i _ ^ 

stoppage, then plaintiffs are entitled to their estimated 
profit. (U. S. v. Behan, supra). 

The amended bill of particulars of plaintiffs’ claim showed 
a profit of $1,956.63, (App. 14). 

Jester testified (App. 140) that he made the estimate on 
which plaintiffs’ bid was based, and figured a profit of 
$1,999.44. 

i 

John M. Mathy, one of the plaintiffs, testified to the cor¬ 
rectness of the amended bill of particulars, and defendant’s 
counsel broke in on the direct examination with a statement, 
“the profits, there is no dispute about.” After this there 
was no use for plaintiffs to go into further detail, partic¬ 
ularly as defendants’ counsel refused the opportunity to 
cross examine (App. 144,145). 

I;n a conference in the chambers after the trial, the counsel 
fori both parties were advised by the trial justice that he 
wogld find that the job was 36% completed when stopped, 
; and suggested that the plaintiffs should file a statement of 
profit based on that finding, and plaintiffs then filed the 
statement of their estimated profit on that basis, as $1,423.43, 
whfch entered into the amount of the judgment, (App. 26, 
27,; 28). It is true that this was filed after the case closed, 
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but it amounted to a remittitur of $533.20, and defendant 
cannot complain at that. 

The testimony with regard to the percentage of comple¬ 
tion at the time of stoppage is as follows: 

Curtin testified, “I had between 40 and 45 percent of the 
work done” (App. 78). 

Jester testified, “I believe we were approximately 40 to 
42 percent” performed. (App. 56) 

Sprague testified, “I estimated about 40 percent completed 
at that time. That was August 30th,” and that no addi¬ 
tional work had been done between the date of stoppage, 
August 13th and August 30th to his knowledge (App. 114). 

The letter marked “Defendants Exhibit No. 5 for iden¬ 
tification,” and which defendant refers to under this Point 6, 
was not received in evidence, and should not therefore be 
quoted. 

It is to be significantly noted that defendant had on the 
stand Sam Merando, the defendant’s manager; Shoffner, his 
alleged foreman, until August 1st and who afterwards 
came on the job before the new sub-contractor, Weldon and 
Kelly took over; his expert engineer, McClary; Miller, fore¬ 
man, and Gordon, vice-president, of Weldon and Kelly, and 
he did not question any of them, except Gordon, as to the 
percentage of completion. And Gordon’s statement as to 
the percentage, 10% (App. 162) quoted by defendant in 
his brief on this point relates to pipe installation only, and 
this was changed on cross-examination to 15% (App. 169). 
The time sheets, Plaintiff’s Exhibit 87 (App. 304) show that 
the two plumbers from Massachusetts did not go on the 
job until July 23, and had therefore worked only four days 
when Madison, the government inspector, reported as of 
July 27, 28, (App. 319), and which report defendant put in 
evidence, that the job was 25% completed then, and plain¬ 
tiffs had been on the job only a little over two weeks alto¬ 
gether. It is fair to assume that between July 28 and .the 
day they stopped, August 13, they had done at least 11% 
additional, or 36%, as the court found, particularly as the 
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extra Pittsburgh plumbers worked during that period. 
This also supports the finding of the trial court that plain¬ 
tiffs could have completed the job in the time allowed, if 
the cutting work had been promptly done by defendant. 

The statement attributed to one of plaintiff’s counsel in 
the conference after trial was not, “I don’t think there was 
any profit,” but was “I don’t think there was much profit.” 
This was not evidence in the case anyhow. 

The finding of the profit is supported by uncontradicted 
evidence and we submit was correct. 

CONCLUSION 

"We respectfully submit, for the reasons urged, that the 
Findings of Fact of the trial court are not clearly erroneous, 
and support the Conclusions of Law reached; and that, 
therefore, the judgment entered should be affirmed with costs 
to the plaintiffs. 


Respectfully Submitted: 


Geo. R. Linkins, 

Tiios. Morton Gittixgs, 
Attorneys for Appellees. 
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JOINT APPENDIX. 
Case No. 8930. 


1 DISTRICT COURT OF THE UNITED STATES 


for the District of Columbia 


Joseph Mathy, and John Mathy, 
Co-Partners Trading as the Matiiy 
Company, 1917 II Street, N. W., 

Plaintiff's , 
vs. 

Joseph Merando, Trading as Mer- 
ando Company, 321 II Street, N. E., 

Defendant. 


Filed 

August 31,1943 

| 

Civil Action j 
File No. 21106 


Complaint for Damages for Breach of Contract. 


The plaintiffs show unto this Honorable Court as fol¬ 
lows : I 


1. That this action involves more than $3,000.00 and 


jurisdiction thereof is vested under Title 11-301 D. C. 
1940 edition. 


Code, 


2. That the defendant is the general contractor under a 
contract let by the Federal Works Agency, Public Building 
Administration, in connection with certain work on the 
United States Post Office and Court House (old), 4th Ave. 
and Smithfield St., Pittsburgh, Pa., the contract being dated 
May 31, 1943, and carrying No. WA 2 PB—2158; that 
plaintiffs, under date of June 4, 1943, submitted a proposal 
to the defendant to furnish the labor and materials required 
to complete the plumbing and sheet metal work on the 
aforesaid project in accordance with the plans and specifi¬ 
cations for the sum of $10,500.00, a true copy of which is 
attached hereto marked Exhibit “A”; that the defendant, 
under date of June 4, 1943, accepted said proposal, a true 
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copy of which acceptance is attached hereto marked Ex¬ 
hibit “B”; that on June 7, 1943, a formal purchase order 
was received by the plaintiffs from the defendant, and 
accepted by them, a true copy of which being also attached 
marked Exhibit “C”; that the plaintiffs duly commenced 
performance of their contract and were faithfully executing 
the same when, on or about August 12, 1943, they were 
compelled to notify the defendant that progress of 
2 the plumbing work was being held up through his 
failure to provide for certain necessary cutting work, 
to wit. (a) cutting wood floors at all stacks where friction 
clamps are installed at second and fourth floors, (b) en¬ 
larging holes at ceilings of stacks 3, 12 and 20, (c) remov¬ 
ing coal in coal bin and cutting footing out for stack 18, 
also cutting holes through to roof for stack 18, (d) remov¬ 
ing marble in stairways for stacks 2, 3, 5, and 7 and finish¬ 
ing cutting for same, (e) removing panels and cutting out 
brick work where all ledge drains enter stacks, (f) remov¬ 
ing ceiling in new toilet fifth floor for stack 13, and (g) 
cutting hole in tile wall and down through five floors, slabs 
and ceilings, and that unless said work was promptly done, 
or the plaintiffs authorized to do the same at the defend¬ 
ant’s expense, they would have to discontinue their work 
on the project; that it was the defendant's duty under said 
contract to perform all cutting work and he had theretofore 
taken care of the same without raising any question; that 
the defendant did not comply with the plaintiffs’ demand 
to take care of said cutting work and he refused to permit 
the plaintiffs to have the same done at his expense; that on 
August 16, 1943, plaintiffs’ particular work had reached 
such a stage that they could proceed no further until such 
cutting work was done and they so advised the defendant 
and stated they awaited his advices; and that the defend¬ 
ant, instead of carrying out his obligation to do said cutting 
work, notified the plaintiffs on August 17, 1943, as follows: 
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“In view of the fact that you have failed to satisfac¬ 
torily perform your above subcontract, please be noti¬ 
fied that in accordance to paragraph #2 of said con¬ 
tract we hereby terminate said agreement to take effect 
within three (3) days from the receipt of this letter. 

We shall hold you responsible for any loss we may 
sustain in the matter”. 

3. That the defendant's action in terminating 
3 said contract was absolutely unjustified in that the 
plaintiffs had performed all their work up i to the 
time of said cancellation in strict accord with the 1 terms 
and specifications of their agreement, and stood ready, 
able and willing to complete the same in like manner, and 
were only awaiting action on the defendant’s part to com¬ 
ply with his obligation to take care of the necessary pre¬ 
liminary cutting work or authority from him to proceed 
therewith at his expense as afore-alleged. i 

4. That said contract was between fifty and sixty per 
cent completed at the time of its termination; that no pay¬ 
ments have been made to the plaintiffs on account thereof; 
that considerable material was left on the ground as com¬ 
pelled by the terms of the basic contract with the Federal 

I 

Works Agency; and that, as a result of the defendant’s ac¬ 
tions and conduct in the premises, the plaintiffs have suf¬ 
fered large financial loss, ie., cost of materials and labor 
furnished, incidental expenses, and profit to be realized, 
and also great damage to their reputation. 

WHEREFORE, the plaintiffs demand judgment for dam¬ 
ages against the defendant in the sum of $15,000.00, be¬ 
sides costs of this action. 

GEORGE R. LINKINS, ; 

1 Dupont Circle, N. W. j 

THOS. MORTON GITTINGS, 

416 5th St., N. W. | 

Attorneys for Plaintiffs . 

i I 


i 
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4 Answer. 

(Filed October 5, 1943.) 

First Defense 

The complaint fails to state a claim against defendant, 
upon which relief can be granted. 

Second Defense 

Defendant admits the allegations contained in paragraph 
2 with reference to the execution of a contract with the 
plaintiffs, but denies that the plaintiffs were faithfully exe¬ 
cuting the same on or about August 12, 1943, and denies 
that they were compelled to notify the defendant that 
progress of the work under their contract was being held up 
through failure of the defendant to provide for certain nec¬ 
essary cutting work, and that unless said work was prompt¬ 
ly done or plaintiffs authorized to do the same at the de¬ 
fendant’s expense they would have to discontinue their 
work on the project; defendant admits that it was his duty 
under the terms of the contract to perform all necessary 
cutting work, and that he had theretofore performed all 
necessary cutting work; defendant admits he did not com¬ 
ply with the plaintiffs’ demand to perform certain cutting 
work and refused to permit the plaintiffs to have the same 
done at his expense; defendant denies that on or about 
August 16, 1943 plaintiffs’ particular work had reached 
such a stage that they could proceed no further unless cer¬ 
tain cutting work was done, but admits that the defendant 
so advised him, and admits that he did on, to wit, August 
17, 1943, notify the plaintiffs as stated in said paragraph. 
Defendant denies that his action, in terminating the 

5 contract, was absolutely unjustified, and denies that 
the plaintiffs had performed all of their work up to 

the time of cancellation in strict accord with the terms and 
specifications of their agreement, and denies that they 
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stood ready, able and willing to complete the same in like 
manner, and were only awaiting action on the defendant’s 
part to take care of necessary cutting work or authority for 
him to proceed therewith at his expense. Defendant denies 
that said contract was between fifty and sixty percent com¬ 
pleted at the time of its termination, and admits that no 
payments have been made to the plaintiffs on account of 
such work as they may have performed, and admits that 

certain material was left on the site but the exact amount 

! 

thereof is unknown, and denies that as a result of the de¬ 
fendant’s action and conduct in the premises plaintiffs have 
suffered large financial loss, that is, cost of materials and 
labor furnished, incidental expenses at a profit to be real¬ 
ized, and great damage to their reputation. 

i 

I 

Third Defense 

Further answering the complaint, this defendant states 
that the plaintiffs failed to comply with their contract and, 

as early as on, to wit, July 30, 1943, the plaintiffs w4re so 

! 

notified and warned to speed up their work so that it would 
be completed within the time specified in the defendant’s 
contract with government. That thereafter on, to wit, Au¬ 
gust 5,1943, the defendant again notified the plaintiffs that 
their work was not progressing satisfactorily and that it 
would be necessary for them to increase their force of work¬ 
men. That again on or about August 11, 1943, the defend¬ 
ant notified the plaintiffs, that it would be necessary for 
them to increase their force of workmen, otherwise, it 
would be necessary for the defendant to, take action for 
their refusal to prosecute the work in accordance with the 
terms of the contract, and that because of the failure of the 
plaintiffs to comply with the terms of their contract the 
defendant terminated their right to proceed further, as 
stated in the complaint, whereupon it became neces- 
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6 sary for the defendant to make other arrangements 
for the completion of the plaintiffs’ subcontract, 
which arrangements the defendant has made, but it is un¬ 
known at this time what will be the complete cost to the 
defendant of, not only completing the plaintiffs’ subcon¬ 
tract, but remedying all and any defects in the work pre¬ 
viously performed by the plaintiffs and, further, that under 
the terms of the defendant’s contract with the United States 
Government he is subject to liquidated damages of $40.00 
per day for not completing his contract within the time 
specified therein, of which the plaintiff had full knowledge, 
and that it is not known at this time what, if any, amount 
of liquidated damages will be assessed against the defend¬ 
ant for his failure to complete his contract on time, which 
failure was due to the failure on the part of the plaintiffs 
to perform their subcontract, but it is believed that the 
defendant's excess cost to complete the subcontract, to¬ 
gether with liquidated damages to be assessed, will far 
exceed the amount for which the plaintiffs agreed to per¬ 
form the subcontract and that the plaintiffs will be in¬ 
debted to the defendant in a large sum of money, the right 
to assert which when the amount has been definitely de¬ 
termined is herebv reserved. 

* 

Fourth Defense 

For further defense the defendant states that it was not 
necessary on or about August 12, 1943 for the defendant 
to perform the work specified in the second paragraph of 
the complaint in order for the plaintiffs to proceed with 
their contract, but that on the contrary not only was there 
work for the plaintiffs to perform but that the items of 
cutting mentioned in the second paragraph of the com¬ 
plaint had either been performed or were not necessary to 
be performed at this time, and the plaintiffs were so notified 
by the defendant. That the plaintiffs, through their duly 
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authorized representative, refused to perform any 

work upon their subcontract unless the defendant 
7 complied with various requests of the plaintiffs, all 
of which requests were either unnecessary, or con¬ 
trary to the terms of the subcontract, which requests were 
refused by the defendant, whereupon the plaintiffs breached 
their contract and have since failed and refused to perform 
the same or any part thereof. 


COUNTERCLAIM 

i 

1. That heretofore on, to-wit, June 7, 1943, the defend¬ 

ant entered into a written contract with the plaintiffs, 
wherein the plaintiffs agreed to replace new downspouts, 
etc. on the Post Office and Court House (Old), 4th and 
Smithfield Streets, Pittsburgh, Pennsylvania, for the sum 
of $100,500.00, in accordance with the terms and conditions 
contained therein, a copy of which contract is attached 
hereto and made a part hereof marked “Defendant’s Ex¬ 
hibit A”. | 

2. That thereafter the plaintiffs entered upon the per¬ 
formance of said contract, but failed and refused ,to per¬ 
form the work in accordance with the terms and conditions 
of said contract, as a result of which it became necessary 
for the defendant to terminate the plaintiffs’ right to pro¬ 
ceed and, thereafter, defendant made other arrangements 
for the completion of the plaintiffs’ subcontract, but said 
subcontract has not as yet been completed, and the de¬ 
fendant does not know at this time what will be the com- 

i 

plete cost to him of not only completing the plaintiffs’ 
subcontract but remedying all and any defects in the work 
previously performed by the plaintiffs and, further, that 
under the terms of the defendant’s contract with the United 
States he is subject to liquidated damages of $40.00 per 
day for not completing his contract within the time sped- 
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tied therein, of which the plaintiffs had full knowledge, and 
that it is not known at this time what, if any, amount of 
liquidated damages will ibe assessed against the defendant 
for his: failure to complete his contract on time, which 
failure was due to the refusal on the part of the plaintiffs 
to perform their subcontract, but it is believed that 
8 the defendant’s excess cost to complete the subcon¬ 
tract, together with liquidated damages to be as¬ 
sessed, will far exceed the amount for which the plaintiffs 
agreed to perform the subcontract and that plaintiffs will 
be indebted to the defendant in a large sum of money, the’ 
right to assert which, when the amount has been definitely 
determined, is herebv reserved. 

7 V 

WHEREFORE, defendant demands judgment against 
the plaintiffs for such damages as he may sustain as a re¬ 
sult of the failure of the plaintiffs to perform their sub¬ 
contract, besides costs. 

WILLIAM F. KELLY, 

P. J. J. XICOLAIDES, 
Attorneys for Defendant , 

740 15th Street, N. W. 


9 Plaintiffs’ Answer to Counterclaim. 

The-plaintiffs, for answer to the counterclaim filed here¬ 
in, sav as follows: 

* First Defense 

That the counterclaim fails to state a claim against 
plaintiffs upon which relief can be granted. 

Second Defense 

That they admit the execution of the contract referred 
to in Paragraph 1 but aver said instrument does not con- 
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tain the entire agreement .between tlie parties, in that: plain¬ 
tiffs’ proposal of June 4th, 1943, a copy of which, being 
attached to their complaint, is a part thereof; that they 
deny they breached said contract in any manner and aver, 
up to the time of their refusal to proceed further with the 
work, they had faithfully performed their obligations 
thereunder in a workman-like manner; that their discon¬ 
tinuance of the work was due solely to the failure and re¬ 
fusal on the part of the defendant to live up to his obli¬ 
gation under said contract to perforin, or provide for, the 
necessary cutting work and removal of panels, marble and 
coal, all of which is set forth in greater detail in their com¬ 
plaint; that they admit the defendant has made arrange¬ 
ments to have the work completed by another person or 

i 

firm but, under what terms and conditions, they are not 
advised; and that, therefore, they deny the defend- 
10 ant is entitled to liquidated damages of $40.00 a day 
from them for the time the completion of said job 
may run over the specified time, or for other damages, as 
alleged, in the premises. 

WHEREFORE, plaintiffs demand that said counter¬ 
claim be dismissed. 

G. R. LINKINS, 

1 Dupont Circle, N. W. 

THOS. MORTON SITTINGS, 

416 5th St., N. W., 

Attorneys for Plaintiffs. 


11 Amended and Supplemental Answer. 

(Filed February 12, 1944.) 

Amended and Supplemental Third Defense 

j 

Further answering the complaint this defendant states 
that the plaintiffs failed to comply with their contract and, 
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as early as on, to-wit, July 30, 1943, the plaintiffs, were 
so notified and warned to speed up their work so that it 
would ©e completed within the time specified in the defend¬ 
ant’s contract with the government. That thereafter on, 
to-wit,. August 5, 1943, the defendant again notified the 
plaintiffs that their work was not progressing satisfactorily 
and that it would be necessary for them to increase their 
force of workmen. That again, on or about August 11, 
1943, fhe defendant notified plaintiffs that it would be 
necessary for them to increase their force of workmen, 
otherwise it would be necessary for the defendant to take 
action for their refusal to prosecute the work in accordance 
w'ith the terms of the contract, and that because of the 
failure; of the plaintiffs to comply with the terms of their 
contrabt the defendant terminated their right to proceed 
further, as stated in the complaint, whereupon it became 
necessary for defendant to make other arrangements for 
the completion of plaintiffs’ subcontract, which arrange¬ 
ments iwere made, and said subcontract completed at a cost 
of $l£j,965.37, that is, $9,000.37 more than the plaintiffs 
would have been entitled to receive had they completed said 
contract, for which last-mentioned sum of $9,000.37 the 
.plaintiffs are indebted to the defendant. 

i 

I 

12 Amended and Supplemental Counter Claim. 

j 1. That heretofore on to-wit, June 7, 1943, the 
defendant entered into a written contract with the plain¬ 
tiffs, wherein the plaintiffs agreed to replace new’ down¬ 
spouts, etc. on the post office and courthouse (old), Fourth 
& Sni'thfield Streets, Pittsburgh, Pennsylvania, for the 
sum of $10,500.00, in accordance wfith the terms and condi¬ 
tions .contained therein, a copy of which contract is at¬ 
tache^ to the original counter-claim and made a part here¬ 
of, marked “Defendant’s Exhibit A”. 

2. That thereafter the plaintiffs entered upon the per¬ 
formance of said contract, but failed and refused to per- 
j 

> 
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form tlie work in accordance with the terms and conditions 
of said contract, whereupon it became necessary for the 
defendant to make other arrangements for the completion 
of the plaintiffs’ subcontract, and that said subcontract 
has now been completed at a cost of $18,965.37, which, after 
taking into consideration the bond premium of $105.00 to 
which the plaintiffs are entitled, and the elimination by 
the government of certain work that was to be performed 
by the plaintiffs, thereby decreasing the amount of the con¬ 
tract to the extent of $650.00, represents a loss to the de¬ 
fendant of the sum of $9,000.37 in excess of the amount for 
which the plaintiffs had agreed to perform the subcontract, 
and the plaintiffs are indebted to the defendant in said sum 
of $9,000.37. ! 

WHEREFORE, defendant demands judgment against 
the plaintiffs for the sum of $9,000.37, with costs and in¬ 
terest. 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDE$, 
Attorneys for Defendant, 
740 15th Street, N. W. 


15 Plaintiffs’ Answer to Amended and 

Supplemental Counterclaim. 

(Filed February 23, 1944.) 

The plaintiffs, for answer to the amended and supple¬ 
mental counterclaim filed by the defendant, say as follows: 

First Defense 

That the counterclaim fails to state a claim against plain¬ 
tiffs upon which relief can be granted. 

'Second Defense j 

That they admit the execution of the contract referred 
to in Paragraph 1 but aver that said instrument does not 
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contain the entire agreement between the parties and has 
to be read and construed in connection with plaintiffs’ pro¬ 
posal of June 4th, 1943, and the defendant’s acceptance 
thereof under the same date, copies of which are attached 
to the complaint herein and by reference made a part here¬ 
of. That they deny they failed and refused to perform the 
work in accordance with the terms and conditions of said 
contract and it therefore, became necessary, through their 
fault, for defendant to make other arrangements in respect 
thereto. On the contrary, plaintiffs allege that they had 
performed their work, as required by the contract, in a 
proper manner and as rapidly as defendant had performed 
the necessary cutting and removal of plaster, brick-work, 
concrete, woodwork and marble, which, under the con- 
16 tract, he was required to do; and that plaintiffs were 
ready, willing and able to complete their work in ac¬ 
cordance with their agreement, in the time required. They 
aver that the defendant wrongfully delayed and refused, 
after repeated requests and demands on him by the plain¬ 
tiff, to perform his obligations under said contract, to wit, 
to perform or provide the necessary cutting, (including 
removal wherever necessary,) in connection with the brick¬ 
work, concrete, plaster, woodwork and marble, and removal 
of coal, and all of which was required by existing physical 
conditions to be performed in advance of the plaintiffs’ 
work before and as it proceeded. Plaintiffs therefore al¬ 
lege that the defendant wrongfully dismissed them from 
the job and breached his contract. They admit that the 
defendant, after wrongfully dismissing plaintiffs from the 
job, had the work completed by other parties, but aver they 
have no knowledge of the costs thereof, and deny they are 
in anywise responsible for any portion thereof, but that on 
the contrary defendant is responsible and liable and ow r es 
to plaintiffs the monies expended by them for materials 
and labor on said job and for their profit thereon. 


i 
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Wherefore, plaintiffs demand that said amended counter¬ 
claim be dismissed. 

GEORGE R. LINKINS, 

per T. M. G. 

1 Dupont Circle, N. W. j 
THOS. MORTON GITTINGS, 
416 5th St., N. W., 

Attorneys for Plaintiffs. 


17 Bill of Particulars of Defendant’s Counterclaim. 


(Filed February 26, 1944.) 

i 

Labor for installing plumbing.$lp,229.66 

Material “ “ “ . 1,298.16 

Use of tools and equipment. | 235.75 

Pipe Covering. I 290.00 

Sheet Metal. 650.00 

Painting . 230.00 

Attorney in Pittsburgh, re-negotiate contract_ 104.30 

Photographs of work. j 108.00 

Earl McClary, Engineer. j 464.00 

Repair Work . 26.26 

Sam Merando, re-negotiate contract. 329.24 


$1^,965.37 

Amount of Mathy contract.$10,500.00 

Bond premium. 105.00 


$10,605.00 

Deduction by Government for work not 
required . 640.00 


Net amount of contract.$ 9,965.00 9,965.00 


Defendant’s excess cost to complete_$ 9,000.37 


WILLIAM F. KELLY, 
P. J. J. NICOLAIDES, 
Attorneys for Defendant, 
740 15th Street, N. W. 
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18 Amended Bill of Particulars of Plaintiff’s Claim. 


J (Filed March 7,1944.) 

“AV Actual Loss Sustained through breach 
of contract by defendant: 

Cost (j>f material purchased and installed or left 

on job.$ 1,411.15 

Cost of Labor performed. 1,626.00 

Cost of bond as agreed. 105.00 


Supervision, insurance, taxes and miscellaneous. 579.21 

$ 3,721.36 

“B1’ Loss of Profit which would have been 
realized by plaintiffs if contract had not been 
breached by defendant: 


Contract price.$10,500.00 

Bond. 105.00 

$10,605.00 

Cost to stoppage. $ 3,721.36 

Cost to complete. 4,927.01 

Profit . 1,956.63 1,956.63 

$10,605.00 $10,605.00 

Total Damages. $ 5,677.99 


THOMAS MORTON GITTINGS, 
G. R. LINKINS, 

1 Dupont Circle, 

Attorneys for Plaintiff. 

34 Objections to Allowance of Anticipated Profits. 

In the outset it is respectfully submitted that it is in¬ 
conceivable that the plaintiffs would have made any profit 
had they completed the work. On the contrary, the evi- 


i 


i 
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dence in the case shows conclusively that they would have 
lost money. 

Taking the plaintiffs’ own bill of particulars, they set 
forth their costs to stoppage at $3,721.36. The government’s 
representative officially reported that on the day of; stop¬ 
page the work was 30% complete. This was by the plain¬ 
tiffs’ own witness. Using that as a base, it would have cost 
them $12,404.50 to complete, a loss of $1,499.50. At the con¬ 
ference held in the Court’s Chambers it was indicated that 

j 

a fair percentage to use would be 36% (although this gave 
no consideration to the testimony of the defendant’s wit¬ 
nesses). Even using 36% as a base, the costs would have 
been $10,312.10. 

The plaintiffs, in attempting to show that there jvouid 
have been a profit, make statements which are not shown in 
the plaintiffs’ payrolls or in the record and, therefore, out 
of order. Furthermore, assuming that the statements in 
paragraphs 1 and 2 are true, is it fair to say that no part 
of the plaintiffs’ foreman’s wages for the first two weeks 
contributed toward the percentage of the work that 
35 was completed up to the date of stoppage, nor that 
no part of the supervisor’s traveling expenses to 
start the job did not form a part of the work that was com¬ 
pleted? Yet, that was the proposition advanced by the 
plaintiffs. 

We note there is included in the plaintiffs’ costs to stop¬ 
page, wages of $130.00 for the week of August 16. This 
was not known at the time the plaintiffs’ costs, as set forth 
in their bill of particulars, was conceded, and it is therefore 
respectfully submitted that it should be deducted from the 
plaintiffs’ costs to date of stoppage, as they have no right 
to charge the defendant with labor costs after they stop¬ 
ped work. This would reduce the plaintiffs’ costs to $3,- 
591.36, and that, we submit, is the maximum amount for 
which they are entitled to a judgment. 


i 
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In conclusion, the Court’s attention is called to the fact 
that at the conclusion of the conference in the Court’s 
.Chambers, Mr. Linkins admitted there was no profit in the 
job for the plaintiffs. His words at that time were “Be¬ 
tween us girls, I don’t think there was any profit in the 
job”, to which Mr. Gittings acquiesced. 

Respectfully submitted, 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, 
Attorneys for Defendant, 

740 15th Street, N. W. 


36 Findings of Fact and Conclusions of Law and 

Statement Showing Plaintiffs’ Antici¬ 
pated Profits. 

37 FINDINGS OF FACT AND CONCLUSIONS OF 

LAW. 

This action having been tried by the Court without the 
benefit of a jury, the Court finds the following facts and 
conclusions of law: 


Findings of Fact. 

1. The defendant, Joseph Merando, trading as Meranao 
Company, under date of May 31, 1943, entered into a con¬ 
tract with the Federal Works Agency, Public Buildings 
Administration, to furnish materials and perform the 
work for new downspouts, etc.., at the Post Office and Court 
House (Old), Pittsburgh, Pa., in accordance with the speci¬ 
fications, addendum to General Conditions, schedules and 
drawings, all made a part thereof, for the sum of $20,000.00, 
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the work to commence as soon as practicable after the re¬ 
ceipt of notice to proceed and to be completed within ninety 
(90) calendar days. 

2. The defendant was required by said contract to give 
“his personal superintendence to the work, or have a com¬ 
petent foreman or superintendent satisfactory to the Con¬ 
tracting Officer, on the work at all times during progress 

with authoritv to act for him.” 

•> 

3. The work was to be tested to the satisfaction of the 
Government representative as follows: 

“Each new downspout shall be filled with water from 
manholes to top of roof drains and the water allowed 
to stand at least thirty minutes for inspection after 
which, if the lines proved tight the water shall be 
drained off. Tests in piping specified to be concealed 
shall be made before it is closed. Piping in unopened 
chases shall be protected.” 

4. The contract provided as to cutting as follows: 

“A minimum of plaster or other finish shall be remov¬ 
ed or disturbed in the replacement of piping specified 
to be concealed and wherein possible the opening shall 
be made in the least elaborate finish, where necessary 
to make openings in panel woodwork the full panel 
shall be removed. Marblework shall not be cut.” 

38 5. The plaintiffs, Joseph J. Mathy and John M. 

Mathv, trading as The Mathy Company, under date 
of June 7, 1943, entered into a sub-contract with the de¬ 
fendant to furnish all labor, materials, and equipment 
necessary for the completion of said general contract in 
accordance with its provisions for the sum of $10,500.00. 
This contract was subject, however, to certain conditions, 
those pertinent to the issues of this case being as follows: 
(a) That the defendant was to do the cutting and 
patching in connection with the .brickwork, concrete, 
plaster, woodwork and marble, also to furnish scaffold¬ 
ing for the sheet metal work in tower; 
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(b) That the plaintiffs were to perform the work 
undertaken in its entirety in not less than 90 calendar 
days from date of notice to proceed from the defend¬ 
ant; 

(c) That the plaintiffs were to furnish a satisfactory 
performance bond to the defendant and he to pay the 
costs thereof not in excess of one per cent; and 

(d) That the defendant reserved the right to ter¬ 
minate the contract upon three days written notice to 
the plaintiffs should the workmanship or time con¬ 
sumed in manufacture and/or installation, in the de¬ 
fendant’s opinion, be unsatisfactory or contrary to 
the contract, and in which event the defendant to have 
the right to withhold all funds due and to deduct there¬ 
from the cost of satisfactory completion, and should 
the cost of satisfactory completion exceed the balance 
due, the plaintiffs to be liable to the defendant for the 
full amount of such excess together with damages sus¬ 
tained bv reason of delav. 

m> ► 

6. The negotiations leading up to the sub-contract (and 
which were admitted in evidence to throw light upon, and 
aid the Court in interpreting the provision relating to cut¬ 
ting, which was general only,) were handled by Samuel 
Merando, son of the defendant and his general manager, 
and by W. R. Jester, manager of the plumbing and heating 
department of the plaintiffs, and establish: 

(a) That it was understood between the parties that 
the defendant, as a part of the cutting work to be per¬ 
formed by him, would remove the marble in the base¬ 
ment and also on the two stairways and five land- 

39 ings thereto where certain of the downspouts were 
to be run and were to be later concealed in the back 
thereof; 

(b) That the defendant expected to use for the cut¬ 
ting work, as far as possible, maintenance men em- 
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ployed in the building by the government to i work 
nights and Saturdays after their regular government 
hours; and 

(c) Thait the removal of the marble on the two: stair¬ 
ways and live landings thereto would .be done by de¬ 
fendant by marble men: and that the defendant was in 
possession of a bid from the Rarnpa Marble & Tile 
Company, of Pittsburgh, Pa., agreeing to do this 
work for $1,100.00, and the said W. R. Jester was ad¬ 
vised of this fact before the contract was entered into. 

7. The defendant notified the plaintiffs under date of 
June 16, 1943, to proceed with their contract and at the 
same time acknowledged receipt of their performance bond. 

8. Between June 16,1943, and July 7, 1943, nothing was 
done by either of the parties hereto toward perforjnance 
of their respective obligations under said contract save, in 
the interval, the plaintiffs had arranged with one Win. E. 
Curtin, a journeyman plumber of Lowell, Mass., and who 
had had large experience as a superintendent or foreman 
on similar jobs all over the country, to take charge of the 
work for them, as a working foreman, and the defendant 
had employed one H. E. Shoffner, of Wash., D. C., a car¬ 
penter, to act as his superintendent. But there was no 
reason why defendant could not have started the cutting 
wnrk as soon as he gave the order to proceed, as the cut¬ 
ting work had to precede the plumbing work. 

9. Plaintiffs’ foreman and defendant’s superintendent 
came on the job on July 7, 1943, but it was not until July 
21,1943 that the defendant had done sufficient cutting work 
for the plaintiffs to put on two additional plumbers, whom 
their foreman had obtained from Boston, Mass., none being 

available at the time through the Pittsburgh union. 
40 10. On July 27 and 28, 1943, the government en¬ 

gineer in charge, inspected the progress of the work 
and reported the job was 25% completed, that practically 
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all materials, except sheet metal work, had been assembled 
on the ground, and that plaintiffs’ foreman was an experi¬ 
enced and capable man and doing a good job. He also re¬ 
ported that the normal rate of completion, bearing in mind 
the date 'the general contractor was ordered to proceed, 
to wit, June 16, 1943, should have been 50%; that insuffi¬ 
cient men were being employed to finish the work within 
the contract time and, therefore, the work was not being 
carried on in a satisfactory manner; and that the labor 
problem in the Pittsburgh District was serious and the 
contractor was having difficulty in securing mechanics and 
laborers. 

11. On August 1, 1943, H. E. Shoffner, the defendant’s 
superintendent returned to Wash., D. C., and thereafter 
the defendant had no superintendent or foreman, as re¬ 
quired by the general contract, on the job, and it became 
necessary for the plaintiff's foreman to supervise the work 
of the maintenance men who were left alone to carry on the 
cutting work. 

12. The court is of the opinion from observation of 
the said H. E. Shoffner while on the witness stand, and 
consideration of his testimony, that he was incompetent to 
perform the duties of a superintendent on a contract of 
this character. 

13. That it was the defendant’s duty, under the con¬ 
tract, to remove the marble on the two stairways and five 
landings thereto, and this would have enabled plaintiffs 
to install the four downspout lines which were to be con¬ 
cealed behind the marble, quicker and at less expense, and 
there would have been fewer joints and a stronger job; and 

such method of installation was neoessarv to meet the 

* 

Government tests which required all joints in work to be 
concealed, to be visible at time of testing. 

41 14. That commencing August 1, 1943, differences 

arose between the parties, the defendant contending 
on one hand that the plaintiffs’ work was progressing too 
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slowly, that he had practically performed all the required 
cutting, that it was not necessary to remove the marble on 
the two stairways and five landings thereto, and that addi¬ 
tional plumbers should be put on at once and the work 
speeded up, and the plaintiffs insisting on the other hand 
that the defendant was not then, and had not from the 
V*eginning, furnished proper supervision for the catting, 
that insufficient cutting had been done for them to move 
faster, that much additional cutting was necessary, that it 
was defendant's duty to remove the marble, and, therefore, 
the job was not sufficiently advanced as to cutting to justify 
putting on more plumbers. 

15. That defendant’s general manager, over the pro¬ 
test of plaintiff’s foreman that the cutting was not suffi¬ 
ciently opened up to require additional plumbers, contacted 
the Pittsburgh Union on August 7, 1943, and arranged for 
additional men to be sent to the job; that one plumber ap¬ 
peared on August 10th, one more on August 11th and the 
next day two more, and all were put to work by the plain¬ 
tiffs’ foreman, he being fearful that, if he did not do so, the 
temporary union cards issued to the two out-of-town plum¬ 
bers, who had been on the job since July 21, 1943, would be 
taken up. 

16. That, while the defendant planned, as far as pos¬ 
sible, to have the cutting work done by the maintenance 
men—all employees of the government—, and so notified 
the plaintiffs in the negotiations leading up to the contract, 
he was aware at the same time that the plaintiffs were a 
union concern. 

42 17. That the rules of the Pittsburgh Union re¬ 

quire plumbers to do all cutting work; that, when 
the first Pittsburgh plumber was taken on (and defendant 
having no foreman on the job,) plaintiffs’ foreman stopped 
the maintenance men from doing further cutting because of 
said rule, in order to prevent labor trouble; and that the 
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defendant was notified of the situation and to give the 
plaintiffs an order to have their plumbers, at defendant’s 
expense, do the further cutting work that was required. 
That, after August 10, 1943, no cutting was done by the 
defendant, and he refused to permit plaintiffs to have any 
done at his expense. 

18. That between the time the four Pittsburgh Plumbers 
were taken on and through the close of work on August 
13, 1944, the plaintiffs had a total of six plumbers and their 
foreman working. That, in this interval, the parties con¬ 
tinued to air their differences by correspondence with the 
plaintiffs insisting the plumbing work was rapidly catching- 
up with the cutting work and would reach a point by Aug¬ 
ust 13, 1943, where it would have to stop unless additional 
cutting was immediately done, and the marble removed, 
and the defendant still maintaining the position that all 
the necessary cutting had been done and there was no need 
to remove the marble; that further there was plenty of 
other work which had not been started by plaintiffs that 
could be done, and that, if the plaintiffs had any cutting 
work done by the plumbers, they would have to bear the 
eKpense. 

19. The plaintiffs, at close of work on August 13, 1943, 
laid off their six plumbers, retaining however their fore¬ 
man, and shut the job down; and, on August 16, 1943, noti¬ 
fied the defendant bv letter :hat thev would be unable to 
do any further plumbing work on the job, because the de¬ 
fendant would neither do the necessary cutting nor au¬ 
thorize them to do it, and that they awaited his ad¬ 
vices. 

43 20. The defendant advised the plaintiffs by letter, 

dated August 17, 1943, that, having failed to satis¬ 
factorily perform their contract, in accordance with #2 
thereof, he was terminating said agreement to take effect 
within three (3) days from receipt, and that he would hold 
them responsible for any loss he might sustain. 
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21. That the situation, at the time of the stoppage of 
the job by the plaintiffs, was as follows: 

(a) The plumbing work had progressed to such a 
point that it had caught up with the cutting work; 

(b) There was a large amount of additional cutting 
work yet to be performed by the defendant, and neces¬ 
sary before the plaintiffs could proceed further; 

(c) The marble on the two stairways and five land¬ 
ings thereto had not been removed and, although it 
was defendant’s obligation to do this, he had refused 
to do it. 

i 

(d) The defendant had failed to provide any super¬ 
vision for the job since August 1, 1943, and only in¬ 
competent supervision previously. 

22. That the plaintiffs were justified in shutting the 
job down through the failure of the defendant to do the 
necessary cutting work, including the removal of the! mar¬ 
ble, and to furnish supervision. 

23. That the plaintiffs contract was 36% completed at 
the time of the stoppage and the plaintiffs had expended 
thereon the sum of $3,721.36 i. e., $1,411.15 for cost of ma¬ 
terial purchased and installed or left on the job, $1626 for 
labor performed, $579.21 for supervision, insurance, taxes 
and miscellaneous, and $105.00 for performance bond 
premium. 

24. That the plaintiffs, if the defendant had properly 
performed his obligations as to supervision, cutting work 
and removal of marble, could have completed their work 
within the time limit of the contract. 

25. That, through the termination of the contract by 
the defendant, the plaintiffs were deprived of an- 

44 ticipated profits amounting to $1423.43 bein^ the 
true amount calculated upon the profit shown in 



24 


plaintiffs’ amended bill of particulars and the percentage 
of completion which the Court finds to be 36%. 

26. That the plaintiffs, after the stoppage and prior to 
the time the contract was re-let, were willing to resume the 
work and complete it, even though they might sustain a 
loss thereby; but this was not acceptable to the defendant. 

27. That the defendant subsequent to the stoppage of 
the work and before he re-let the contract, tried to employ 
the plaintiffs’ foreman Curtin, to take over and run the job 
for him; and that Curtin refused to do so as not being a 
proper act on his part. 

28. That the defendant, under date of August 30, 1943, 
re-let the completion of the plumbing work under the gen¬ 
eral contract to Weldon & Kelly Company, of Pittsburgh 
Pa., on a time and material basis, plus 15% added for 
overhead, and with 2 1 /->% further added to such total for 
profit, plus $130.00 for supervision, $50.00 for use of tools 
and equipment, and other miscellaneous charges. The 
cutting of brick work, concrete, plaster, woodwork and 
marble was to be done by plumbers of this firm, but with 
separate cost sheets to be kept. The sheet metal and paint¬ 
ing portion of plaintiffs’ contract was let to others on a 
fixed price basis. 

29. That the defendant was unable, prior to the re¬ 
letting of the work, to obtain any bids on a fixed price basis 
from plumbing concerns in Pittsburgh, Pa., including the 
Weldon & Kelly Company, but made no efforts to obtain 
such bids elsewhere. 

30. That Weldon & Kelly Company commenced opera¬ 
tions September 1, 1943, required two and one-half months 
to complete, and did the work without removing the marble 
from the two stairways and five landings thereto by using 

short lengths of pipe. 

45 31. That Weldon & Kelly Company was not re¬ 

quired to test seven lines, four thereof being behind 
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the marble, under pressure as required by the specifica¬ 
tions, and as stated in Finding No. 3, and these lines were 
accepted with only a running water test. 

32. That a large amount of additional cutting work was 
done by Weldon & Kelly Company, ibut, its separate cost 
sheets do not reflect all the work done. The cutting work 
was done by the plumbers of this firm in such a manner 
that most of the cost thereof found its way into the general 
time sheets rather than in the separate sheets kept for 
the cutting. 

° | 

33. Some testimony was offered by the defendant; tend¬ 
ing to show the total cost to him to complete the job, but 
the plaintiffs reserved the right to contest the same before 
the Auditor, if it became material; and the Court makes no 
definite finding as to this, as it is unnecessary in view of 
the judgment of the Court in favor of plaintiffs. 

Conclusions of Law 

i 

1. That the defendant breached said contract by his 

failure to perform his obligations thereunder. I 

2. That the defendant having breached said contract 
is responsible for the damages sustained by the plaintiffs. 

3. That the plaintiffs are entitled to damages in the 

sum of $3,721.36 representing their actual costs to stoppage 
of the job, and $1423.43 loss of anticipated profits, a; total 
of $5144.79. | 

4. That the defendant’s counter-claim must be; dis¬ 
missed. 

Dated July 5, 1944. 

JAMES B. PROCTOR, 
Justice. 
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46 PLAINTIFFS ’ PROFIT 

The following is a calculation of the profit which plain¬ 
tiffs would have realized had they not been prevented by 
defendant from completing the job, based upon a finding 
by the Court of 36% completion at stoppage of work. 

1. The item of $579.21 for supervision, etc., included the 
following items, the cost of which should be spread over 
the whole job, and only 36% of which should be charged 
as part of the costs to date of stoppage of the work: 


Telegrams and telephone .$ 8.33 

Welding outfit . 78.80 

2—5 gal. gasoline cans. 11.22 

Stamps) .37 

Pay roll book.70 

2—6" solder pots. 1.12 

1—#3 chain tong . 9.33 

1—36" wrench . 7.40 

1—#55 plumbers furnace . 7.45 

1— 6" solder pot . .56 

2— #53 plumbers furnace. 27.20 

2—4 x 4 ticking wiping cloths.79 

1—#4 Asbestos joint runner. 1.18 

1—#l 1 /2 drift plug.15 

1—#6 solder pot.56 

1—#53 plumbers furnace. 12.60 

1—#4 test plug. 1.50 

4—#3 test plugs. 4.40 

1— #1 Vi drift plug.15 

2— hose couplers .50 

1—adaptor . 1.00 


$175.31 

2. The labor item of $1626, shown in the amended Bill 
of Particulars, included wages for plaintiffs’ foreman for 
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the first two weeks he was on the job and while awaiting 
for defendant to do cutting and before sufficient cutting was 
done to put on the two additional plumbers $180, and also 
an item of $100 for plaintiffs’ foreman’s wages fori the 
week August 16 to August 21, also lost time, due to plain¬ 
tiffs’ breach. Also included in the labor item was room 

i 

and board for plaintiffs’ foreman for said three weeks 
$90.17 and train fare and travel expenses for plaintiffs’ 


supervisor on trip to start the job, $55.76, a total 


of 


$425.93. 

47 No part of these items can fairly be figured in the 
percentage of completion at the time of the stoppage 
of the work, as they did not contribute to the 36% comple¬ 
tion and were an expense and loss to the plaintiffs caused 
by defendant’s wrongful conduct of the job. They jare, 
however, later deducted from profit. | 

Taking into account the items set forth in above para¬ 
graphs (1.) and (2.), the final adjusted account is as fol¬ 
lows : 


Total costs as per amended bill of .par¬ 


ticulars, to stoppage.$3721.36 

Less 64% of $175.31, par 1. 112.20 1 


$3609.16 j 

Less Laibor, etc., par. 2 . 425.93 

$3173,23 j 

Less bond premium. 105.00 | 


$3078.23 

Contract price .$10,500.00 

Bond premium . 105.00 

Total .$10,605.00 

Less cost of completing con¬ 
tract based on cost of 
$3078.23 to do 36% . 8,550.64 


$ 2,054.36 
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Less excess labor etc. par. 3 .$ 425.93 


1,528.43 

Less Bond premium. 105.00 

Profit to be realized.$ 1,423.43 


Respectfully submitted, 

G. R. LINKINS, 

THOMAS MORTON GIT TINGS, 
Attorneys for Plaintiffs. 


48 Judgment. 

This cause came on to be beard, and was argued by coun¬ 
sel, and thereupon, upon consideration thereof, it is by the 
Court this 5th day of July, 1944, 

ORDERED as follows: (a) that the plaintiffs recover 
from the defendant the sum of $5,144.79, and costs of this 
action; and (b) that the counter-claim of the defendant be 
dismissed. 

JAMES M. PROCTOR, 
Justice. 

In view of notice of intention to appeal supersedeas bond 
of $6,000 is agreed to attorneys for plaintiff and approved. 

JAMES M. PROCTOR. 


49 Defendant’s Motion to Amend and/or Make Addi¬ 
tional Findings and for a New Trial. 

(Filed July 14, 1944.) 

Now comes the defendant, by his attorneys, and moves 
the Court to amend and to make additional findings of 
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fact in accordance with the defendant’s suggested findings 
of fact, or any part thereof, filed herein on May 21, 1944, 
and to grant a new trial, for the following reasons: 

1. Because the findings of fact as signed by the Court 
do not contain many material facts bearing upon the issues 
involved. 

2. Because the defendant’s suggested findings of fact 
are supported by the uncontradicted evidence. 

3. Because through possible misunderstanding the 
defendant may not have proved his cost to complete the 
contract. 

4. Because the findings of fact are contrary to the evi- 

I 

dence. 

5. Because the findings of fact are contrary to the 

weight of evidence. I 

6. Because the findings of fact are contrary to the law. 

7. Because the plaintiffs failed to present any evidence 
to justify a judgment in their favor. 

8. Because the plaintiffs failed to submit evidence to 
substantiate the allegations in the complaint. 

9. Because the plaintiffs by their own evidence were 
guiltv of a breach of the contract. 

50 10. Because there was no evidence to justify a 

finding that the plaintiffs were entitled to anticipated 
profits. 

11. And for such other grounds as may be argued at 
the hearing hereof. 

WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, | 
Attorneys for Defendant, 
740 15th Street, N. W. ! 
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51 Order Denying Defendant’s Motion to Amend 
and/or Make Additional Findings and 
for a New Trial. 

The above entitled action came on to be further heard 
upon the defendant’s motion to amend and/or make addi¬ 
tional findings and for a new trial, and upon consideration 
thereof, it is by the Court this 23 day of October, 1944, 

ORDERED that said motion be, and the same is hereby, 
denied in all its aspects. 

JAMES M. PROCTOR, 
Justice. 

Seen: 

P. J. J. Nicolaides, 

Of Counsel for Defendant. 

Exception is noted to above order. 


P. J. J. NICOLAIDES. 
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Notice of Appeal. 


IN THE 

DISTRICT COURT OF THE UNITED STATES 


fop. the District of Columbia. 


Joseph Mathy and John Mathy, co¬ 
partners, trading as The Mathy 
Company, 

Plaintiff, 

vs. 

Joseph Merando, trading as Merando 
Company, 

Defendant. 


Civil No. 


21 , 106 . 


Notice is hereby given this 12th day of December, 1944, 
that the defendant Joseph Merando hereby appeals to 
the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 
5th day of July, 1944, in favor of the plaintiffs against 
said defendant Joseph Merando 


WILLIAM F. KELLY, 

P. J. J. NICOLAIDES, ! 

Attorney for Defendant , 

740 15th St., N. W. | 

Memorandum December 12, 1944. 

Rond ($6,000.00) on Appeal of defendant approved and 
filed. 


53 Statement of Points Upon Which Appellant 

Intends to Rely. 

i 

1. That the Court erred in finding in favor of the plain¬ 
tiffs. 
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2. That the Court erred in refusing to hold as matter of 
law the plaintiffs had no legal right to stop defendant’s 
men from working. 

3. That the Court erred in refusing to hold as matter of 
law that the plaintiffs had no right to complain about de¬ 
fendant’s men not working after plaintiffs had stopped 
them from working. 

4. That the Court erred in refusing to hold as matter 
of law that the plaintiffs had no legal right to demand in 
their letter of August 13, 1943 that only upon condition 
that a written order be given by the defendant authorizing 
them (plaintiffs) to do all cutting, would they continue to 
work on the job. 

5. That the Court erred in refusing to hold as matter 
of law that plaintiffs breached their contract by stopping 
work on August 13, 1943. 

6 . That the Court erred in refusing to hold as matter 
of law that the defendant had the legal right to terminate 
the agreement if, in his opinion, the time consumed in in¬ 
stallation was unsatisfactory. 

7. That the Court erred in refusing to find as matter of 
law that the plaintiffs had no legal right to insist upon 
the seven demands made on August 21, 1943 before they 
would resume the work. 

8. That the Court erred in refusing to hold as matter of 
law that the plaintiffs, having failed to comply with the 
terms of their contract, were liable to the defendant for his 

increased costs to complete. 

54 9. That the Court erred in refusing to hold that 

the defendant’s costs to complete the plaintiffs’ con¬ 
tract were $18,501.87, resulting in damages to the defendant 
of $S,536.87. 

10. That the Court erred in holding as matter of law 
that the defendant had breached his contract. 

11. That the Court erred in finding that the plaintiffs 
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would have made a profit if they had completed the con¬ 
tract. j 

12. That the Court erred in entering judgment for the 
plaintiffs. 

13. That the Court erred in refusing to make additional 
findings of fact as requested by the defendant. 

14. That the Court erred in denying the defendant’s 
motion to amend and/or make additional findings and for 
a new trial. 

WILLIAM F. KELLY, j 
P. J. J. NIOOLAIDES, 
Attorneys for Defendant. \ 


Transcript of Testimony. 


IN THE 

58 DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia. i 


Joseph Mathy and John Mathy, co¬ 
partners, trading as The Mathy 
Company, 

Plaintiffs, 

vs. 

Joseph Merando trading as the Merando 
Company, 

Defendant. 


I 

Civil Action 
No. 21 AO6. 


I 

! 

1 


The above cause came on for hearing before His Honor, 
Mr. Justice Proctor, at 10.00 o’clock a. m., Monday, March 
6, 1944, when the following proceedings w r ere had and evi¬ 
dence adduced, to wit: 

Appearances: 

Thomas Morton Gittings, Esq., and 

George R. Linkins, Esq., on behalf of the Plaintiffs, i 

Messrs. Kelly & Nicolaedes, 

By P. J. J. Nicolaides, Esq., on behalf of the Defendant. 
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59 WALTER R. JESTER, was called as a witness on 
behalf of the Plaintiffs and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination: 

By Mr. Gittings: 

Q. Please state your full name. A. Walter R. Jester. 
Q. What is your occupation? A. Master plumber. 

Q. How long have you been so engaged? A. Since 1910. 
Q. What has been your experience as a master plumber, 
just briefly ? A. Why, I have done various kinds of work 
from residence jobs to $100,000 plumbing installations. 

Q. Do you know the defendant in this case, Mr. Joseph 
Merando? A. I do. 

Q. Do you know his son, Mr. Samuel Merando? A. Yes, 
sir, I do. 

Q. Is that the gentleman sitting at the trial table 
there? (Indicating.) A. Yes, sir, that is Mr. Merando. 

Q. How long have you known Mr. Samuel Merando? 
GO A. Why, I suppose, since about the first of April 
last year when I made my first acquaintance with 
Mr. Merando. 

Q. State whether or not you had any previous relation¬ 
ship with him? A. I did. I had a couple of small jobs 
here in Washington, District of Columbia, for him. 

Q. Last April? A. Along about that time, April or 
May of last year. 

Q. During that period or a little later, state whether 
or not he approached you about another matter? A. Why, 
while I was doing one of the jobs on a cafeteria Mr. Mer¬ 
ando approached me to figure on a job over in Pittsburgh, 

the old Post Office Building. 

• • # • • 

62 Q. State with whom you are connected at the 
present time. A. With The Mathv Company. 
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Q. How long have you been connected with The Mathy 
Company? A. Since about the first of June,! last 
year. i 

63 Q. What is your connection with The Mathy 
Company ? A. My connection with The Mathy Com¬ 
pany is an estimator and manager of the plumbing and 
heating department of The Mathy Company. 

Q. State whether or not you were employed by The 
Mathy Company on June 4, 1943? A. I was. 

Q. State whether or not you were authorized by The 
Mathy Company to submit a proposal to do this work on 
the old Post Office Building at Pittsburgh? A. I was. 

Q. After the contract was entered into on June: 7th, 
what was next done toward the commencement of the work? 
A. Why, the contract was entered into between Mr. Mer- 
ando, and I went to Pittsburgh to start the work. 

Q. When did you go to Pittsburgh? A. On about July 
5th, I believe it was, 1 arrived in Pittsburgh. 

Q. Now, I direct your attention to the period between 
the 7th of June and the 5th of July, and ask you to ^tate 
what if any discussions you had with Mr. Merando during 
that period concerning this contract for the commencement 
of the work? A. 1 asked Mr. Merando to furnish me 
priorities to get the materials with. 

Q. When was that, approximately? A. Approxi- 

64 mately a day or so after the signing of the contract. 

Q. State whether or not Mr. Merando furnished 
you with the priorities prior to your going to Pittsburgh? 
A. No, sir. I never received any priorities from Mr. Mer¬ 
ando until about the 10th, somewhere around the 10th, I 
believe it was, of July. Mr. Merando came to Washington 
to see if he could get a directive order for steel pipe that 
may be purchased for that job, and he called me back from 
Washington and gave me the information that he could not 
get a directive order; that we could use cast iron pipe on 
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the job, and that material was ordered, which was the first 
material delivered on the job on the 12th day of July. 

Q. Now, at that point, going back to the time you ar¬ 
rived in Pittsburgh: State when you arrived in Pitts¬ 
burgh? A. I arrived there on the 5th of July. 

Q. Were there any other parties with you at that 
time? A. No, sir. 

Q. State what arrangements, if any, you had made to 
proceed with this work? A. Why, I had tried to get the 
priorities through and had never been able to do it up until 
that time, and I met Air. Alerando in Pittsburgh on July 
6th or 7th. 

Q. State what if anything was done at the time 
you arrived in Pittsburgh or prior thereto 
65 about obtaining employees to perform this work* 
A. Why, I had made arrangements with Air. Curtin 
to come down from Lowell, Alass., to supervise this work. 

Q. State whether or not Air. Curtin was in Pittsburgh 
at the time of your arrival? A. He was. 

Q. What if anything did Air. Curtin and you do after 
your arrival on or about the 5th or 6th of July? A. We 
went into the building and obtained our admittance through 
Air. Reardon, the assistant custodian, and was given an 
escort to go around to look the job over. 

Q. State whether or not the Alerando Company at that 
time had commenced any of the cutting work? A. No work 
had been started at that point and for several days after 
there had not been any done until my man Curtin had gone 
to direct the Alerando Company's representative where to 
cut. 

Q. Upon your and Air. Curtin’s arrival at the job, state 
whether or not The Alerando Company had a superintend¬ 
ent on the job? A. I believe they had a Air. Schaffner 
there who was working on another contract which Air. 
Alerando had previous to that. 
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Q. Did you meet Mr. Schaffner on that occasion? A. 
No, I did not. Mr. Schaffner came in on the job around one 
or two o’clock on the afternoon of the 6th, the day 
66 that we arrived there. 

Q. On that day, state whether or not you saw Mr. 
Samuel Merando? A. I don’t recall seeing Mr. Merando 
on the 6th. 

Q. Did you see him on the 7th or 8th? A. On the 
7th I believe I did see Mr. Merando. 

Q. What if any conversation did you have with Mr. 
Merando at that time concerning this job? A. I asked 
Mr. Merando if he had his cutting ready and what he had 
done with regard to getting ready for us to start the 
plumbing, and he said he had turned it over to Mr. Schaff¬ 
ner and whatever Mr. Schaffner did there with Mr. C ; urtin 
was perfectly all right with him. j 

Q. State whether or not you had any discussions at that 
time with Mr. Samuel Merando concerning material^ A. 
I did. Mr. Merando said I could go ahead and start the 
footings to get those cut out and ready, and the specifica¬ 
tions called for the footings of the stacks to be examined 
and, if found to be in good shape, they could be re-used. At 
that point Mr. Schaffner started around cutting out the 
footings of all the stacks in the building. 

Q. State whether or not on that occasion anything 
was said or discussed about pipe. A. Well, the specifica¬ 
tions call for the footings of these stacks to be cast 
iron pipe, of which we had to cut out and examine 
67 and order the materials for these footings. 

Q. State whether or not during that conversation 
you had on the 7th of July, any discussion was had concern¬ 
ing priorities? A. Why, Mr. Merando was still of the 
opinion we could use steel pipe. In fact, he rather wanted to 
use steel pipe on the job and the priorities that we had, or 
that he had, rather, the AA-3, that he told me he had for 
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the job. At that time the critical material list was in such 
shape that steel pipe could not be obtained on the priorities 
that had been furnished on the job. I made inquiries 
through his Mr. Schaffner. We went over to one of the 
hardware stores he was doing business with, which, inci¬ 
dentally, happened to be one of the large jobbing houses 
for steel pipe, and I was informed there— 

Q. (interposing) You cannot state what you were in¬ 
formed. Were you able to get the steel? A. We could 
not get the steel pipe with the priorities, and I was inform¬ 
ed bv Mr. Merando in his hotel room—I told him of the 
serious situation we were up against and that the only 
way we could get steel pipe would be to get a directive from 
the War Production Board in Washington; that that was 
the only way he could do it. I told Mr. Merando that I 
would advise him to take a plane, either my Pullman ticket, 
my return ticket to Washington, and go to Washington and 
see what could be done with regard to getting a directive 
order which Mr. Merando did. I gave him my return 
6S trip Pullman ticket and he came back to Washing¬ 
ton. 

Q. When? A. I think he left there, if I am not mis¬ 
taken, on the 8th of July and came to Washington and 
he called me back in his hotel room on Saturday morning. 

Q. You mean he was back in Pittsburgh? A. No, in 
Washington. lie called me back in his hotel room. I oc¬ 
cupied his room while he was in Washington. He told 
me he could not get a directive order for steel pipe; that 
cast iron was approved, and at that time he gave me the 
CM P allotment number for the job, so that X could order 
materials for the job to proceed with. 

Q. After you received that authorization from Mr. 
Samuel Merando, state what you did. A. I called the 
American Standard Sanitary and placed an order for ap¬ 
proximately 75 to SO per cent of the materials on the same 
date, and on the 12th day of July the materials began to 
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roll in on the job and we proceeded with our work from 
that point as far as the cutting in front of us was done. 

Q. Did you remain on the job yourself? A. I stayed 
on the job on this trip approximately a week and I left to 
come back to Washington. 

Q. Who did you leave on the job ? A. I left Mr. Wil¬ 
liam Curtin as superintendent of the plumbing with the 
authorization to employ men from the Pittsburgh 
G9 Local. 

i 

Q. You mean as needed? A. As neeeded to carry 
the work on as far as Mr. Merando proceeded with his 
work. I 

Q. When did you next go to Pittsburgh to inspect the 
job? A. Why, I believe it was around the 20th. I virould 
say somewhere in there; some time the latter part of July. 
I don’t recall the date. ; 

Q. State how the job was progressing at that time? 
A. The job was progressing very rapidly. I was j well 
pleased with the results that Mr. Curtin and the plumbers 
that he had on the job. ! 

70 Q. How many did you have on the job? A. 
There were three, he and two other men. Mr. Cur¬ 
tin was the working foreman on the job. 

Q. What was the condition of the cutting work "when 

you made your inspection trip, if you now recall? 

* • * * # 

I 

A. The condition was not any too good. I called Mr. 
Schaffner’s attention to the fact that they had not pro¬ 
ceeded with the cutting to the point that they should have. 

Q. State whether or not, Mr. Jester, there was any rea¬ 
son why The Merando Company could not, from the start 
of this job, have started their cutting and completed it 
ahead of you. A. Well, if they had—there is no reason 
why they should not. It was in the contract, which 

71 was drawn between Mr. Merando and The Mathy 
Company, that they reserved the right to do all; the 

i 

j 

i 

i 



cutting, and there was no reason why all of that cutting 
could not have been done when we started the job. He 
should have put on a force of 15 or 20 plumbers and had 
the cutting done when we came on the job. 

Mr. Gittings: Do you have the original letter 
from The Mathy Company to The Merando Com¬ 
pany dated August 9th ? 

Mr. Nieolaides: Yes. I have it. (Producing let¬ 
ter.) 

Mr. Gittings: If your Honor please, at this point 
I offer a letter which has been identified as Plain¬ 
tiffs’ Exhibit No. 5 from The Mathy Company to 
The Merando Company. It reads: 

“The Merando Company, 

Washington, D. C. 

Gentlemen: 

“Our superintendent wires us that you have no 
carpenters or marble men on the job. Unless you 
have these men on the project at once we will be 
forced to lay off our plumbers and stop our work. 
If this is necessary, you must be responsible for 
getting men to complete the work on schedule and 
you must bear the expense of any overtime labor 
or additional costs incurred thereby. 

“We trust that you will give this matter your 
prompt attention so that we will not be further 
delayed. 

Verv trulv vours, 

THE MATHY COMPANY, 
By W. R. Jester.” 

72 Q. You wrote that letter to the defendant? A. 
Yes, sir. 

Q. From whom did you obtain the information set 
forth in that letter? A. From William J. Curtin, super¬ 
intendent and foreman of plumbers on the job. 
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Q. Going back a little, Mr. Jester, state whether or not 
anything happened on this job on or about August 6th or 
7th? A. I don’t understand quite what you want. 

Q. State whether or not on or about the 6th or 7th, or 
possibly the 8th, of August whether additional workmen 
were put on the job? A. Yes, there were. 

Q. Do you know how that came about, of your own 
knowledge? 

Mr. Nicolaides: What did he say was the date? 
Mr. Gittings: He has not fixed the date yet. 

A. Why, it was somewhere around the 8th, somewhere 

V 7 7 

between the 6th or 8th that additional men were put on the 
job. Mr. Merando had gone over to the job and insisted 
that additional men be put on. He wanted nine or ten men 
on the job. 

The Court: What kind of men were these? 

The Witness: They were plumbers. 

* * 

Bv Mr. Gittings: i 

Q. Have you any personal knowledge of that situation, 

or did von obtain that information from Mr. Curtin, 
* ! 

73 ' your superintendent? A. I obtained it through Mr. 

Curtin. 

Mr. Gittings: At this point, if your Honor please, 

we offer in evidence a letter dated August 11th from 

the Merando Company to the Mathy Company. : 

* * • * • ! 

Mr. Gittings: The letter states: 

“Gentlemen: ! 

“In answer to your special delivery letter of 
August 9th, 1943, directed to us wherein you state 
in part that, ‘We have no carpenters or marble 
men on the job.’ This is to inform you that none 

i 

are needed at this time. You no doubt know all 
of the cutting preparatory work, etc., in order to 
receive vour pipes has been ready for you for 
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sometime, and much of it was ready for you be¬ 
fore you started. You were ordered to proceed 
with your contract on June 16th 1943, but re¬ 
fused to do so at the time. However you did start 
work with one man several weeks later causing 
us further delay. About a week later you pro¬ 
ceeded with two more men bringing your force up 
to three plumbers altogether. At this late a date 
you still have the same three plumbers, and have 
made no attempt to increase your force in spite 
of the numerous requests by this office to acceler¬ 
ate the progress of your work. Also you are hold¬ 
ing up our work that has yet to be done after you 
have installed your pipes. The writer has called 
74 upon you to start the slieetmetal portion of your 
contract many times before, but you have done 
nothing about it. The time consumed by you in 
the installation of your work is unsatisfactory. 

“Supplementing my telegram to you of August 
5th 1943, and also the telephone conversation with 
you upon my return from Pittsburgh on August 
10th 1943, please be advised at this time I must in¬ 
sist that you have working on Monday morning 
August 16th 1943, a minimum of nine plumbers 
and one sheetmetal worker actually engaged in the 
performance of the terms of the contract. 

“Your failure to comply with the above will 
force me to take immediate action because of your 
refusal to prosecute your work under the terms 
of the contract, as stipulated on the reverse side 
thereof paragraph Xo. 2 dated June 7th 1943. 

“Yours very truly, 

“Merando Company, 

“By Sam Merando, 

General Manager.’’ 
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By Mr. Gittings: 

Q. Mr. Jester, after you received that letter what, if 
anything, did you do? A. I went to Pittsburgh to survey 
the actual job conditions and I found the construction 
work reserved to Mr. Merando was in a very unsatisfactory 
manner. We were just about caught up with him with 
the force of men we had; and it would be necessary 

I 

75 to have more men in a day or two if more cutting 
was not done to get out of our way. 

Q. Bid you return to Washington ? A. I returned to 
Washington after making my survey and notes and; wrote 
Mr. Merando a letter and outlined the work ithat was 
necessary to be done in order that we may proceed with 
our work. 

# * * * * 

j 

Mr. Gittings: We offer in evidence at this; point, 
your Honor, a letter dated August 12, 1943, from 
The Mathy Company to The Merando Company. 
(Said letter dated August 12, 1943, was marked 
Plaintiffs’ Exhibit No. 7 and received in evidence.) 
Mr. Gittings: This letter states: 

“The Merando Company, 

Washington, D. C. 

“Gentlemen: j 

“On arrival of our Mr. Jester ait the above job, 
the following survey was made by him and our 
plumbing superintendent of the work pertaining to 
the cutting and removal of the marble which is 
delaying our workmen. These conditions still pre¬ 
vail todav: 

♦ i 

13 stacks will be up to the fifth floor ceiling by 
stopping time on August 13th and the following 
work must be completed before we can proceed 
with our work any further: 

Cut wood floors for all stacks where friction 
clamps are installed at second and fourth floors; 


76 
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Enlarge holes and ceilings of stacks 3, 12 and 20; 
Remove coal in coal bin and cut footing out for 
stacks #18; 

Also cut holes through to roof for stacks #18; 
Remove marble in stairways for stacks #2, #3, 
#5 and #7 and finish cutting for same; 

Remove panels and cut out brick work where ail 
ledge drains enter stacks; 

Remove ceiling in new toilet, fifth floor, for stack 
#13, and cut hole in tile wall and down through 
five floor slabs and ceilings. 

“It is necessary that this cutting be done at once. 
Since there has been no supervision on the job by 
The Merando Company for the past ten days, it was 
necessary that our superintendent, Mr. William J. 
Curtin, supervise and lay out holes for the men you 
now have on the job. For this and for any further 
labor we furnish on your work you will be billed at 
hourly rates for ‘straight-time work’ and at time- 
and-one-half rate for overtime labor. For your in¬ 
formation, it is in the bylaws of the Pittsburgh 
Plumbers’ Union that tliev do all cutting in connec- 
ition with their work. 

“You will please forward at once to our superin¬ 
tendent, Mr. William J. Curtin, Room 1211 Hotel 
Keystone, Boulevard of the Allies & Wood Street. 
Pittsburgh, Pa., a written order, properly signed, 
authorizing us to do this cutting for you. 

“Only under these conditions can we continue our 
work on the job. 

Very truly yours, 

THE MATHY COMPANY, 

By W. R. Jester.” 

78 Q. State whether or not the wmrk that had been 
done was sufficient for your men to follow behind 
and do your part of the contract? A. It was not. 



45 


i 

j 

i 


Q. It was not? A. No, sir. 

Q. State wlio did the cutting work for the defendant 
up to this time, August 12th. A. The maintenance men 
on the Post Office job did his cutting for him at night after 
working hours. 

^ i 

Q. Were they registered plumbers? A. No. 

Q. .State whether or not you and Mr. Samuel Merando 
had at any time prior to this point any discussion concern¬ 
ing the character of the men whom he was going to employ 
to do the cutting work? A. Why, Mr. Merando told me 
on the job that he had used these men on the other contract 
and that he could get them to do this cutting, and that is 
the contract that The Mathy Company finally entered into 
with Mr. Merando. 

Q. State whether or not you have had any conversation 
up to this point with Mr. Samuel Merando concerning the 
necessity by him to employ Pittsburgh Union plumbers to 
do the cutting? A. Well, there was never any conversation 
concerning Pittsburgh plumbers doing the cutting 
79 between Mr. Merando and I up to that point. Mr. 

Merando called the business agent to furnish plumb¬ 
ers on the job. 

Q. State whether or not this was a union job he was 
doing under the contract? A. It was supposed to .be, yes, 
sir. 

Q. Now, Mr. Jester, at the time you wrote this letter 
of August 12th, state whether or not any of the marble 
had been removed? A. Why, that was one of the first 
pieces of work that was done in the toilet and basement of 
the Marine Room. The lavatory was moved and marble 
slabs were taken dowm and stored for further use! in the 
corner. Mr. Reardon, who was custodian on the j job at 
the Post Office had taken it over with Mr. Curtin to do the 
work on certain stacks that would be visible to work on; 
that he would make arrangements with the various officers 
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when and where and what stacks we could work on, and 
that was selected as one of the first stacks fo<r us to work on. 

Q. What was the extent the marble had (been removed 
at the time you got to Pittsburgh just prior to writing the 
letter of August 12th? A. The marble had been moved 
under the stairways for two of the stacks. I do not remem¬ 
ber the numbers of the stacks, unless I saw the plan, and 
one over in the Marine Room. At several places the marble 
had been moved where we had to start out at the foot of 
the stacks to go up. 

80 Mr. Gittings: If your Honor please, at this point 
I offer in evidence the blue-print of this work. 

• * * * m 

(Said blue-print was thereupon marked Plaintiffs * 

Exhibit No. 8 and received in evidence.) 

# ♦ # # • 

81 Q. How tall was the building? A. Five stories 

was the main course of the building. 

# # # * # 

82 Q. So the pipes carried off rainwater and not 
sewer? A. That is right, yes. 

Q. Can you show his Honor on that map where it is 
necessary, on or about August 6th, to remove the marble 

for your work to proceed? 

# * # • # 

83 Q. Mr. Jester, referring to your letter of August 
12th, wherein you said it was necessary to cut wood 

84 floors and all stacks where friction clamps are in¬ 
stalled at the 2nd and fourth floors. Explain to me 

on that map what was meant by that statement. A. Well, 
yes. Here is the floor line here, a finished floor (indicat¬ 
ing). These were wooden floors we had to work on, which 
were built on top of a concrete floor. The specification 
called for friction clamps to be lowered down below the 
finished floor so that when this woodwork was put back 



47 


around the pipe, a stanchion was supposed to come on top 
of that to hide the holes to make a neat workmanlike job 
out of it. Those were the plans when Mr. Merando's car¬ 
penters had cut it out but had not cut it out sufficiently 
for those friction clamps to go down into this concrete 
floor. To carry the job along* we went along and installed 
these stacks and put on these friction clamps so as not to 
hold our work up, with the idea in mind of having Curtin 
have his men cut the concrete floor out; and we went along 

to try to carry the job on through as far as possible. 

*#*** 

85 Mr. Nicolaides: Those photographs seem to pre¬ 
sent a clear reproduction of what they purport to 
show. 

The Court: They will 'be admitted, then. 

(Two photographs were thereupon marked Plain¬ 
tiffs’ Exhibits Nos. 9 and 10, and received in evi¬ 
dence.) 

By Mr. Gittings: 

Q. From the photographs presented to his Honor, can 
you point out to him what you mean by a friction clamp? 
A. This is a clamp, your Honor, that was supposed tp be 
below the cement (indicating on photograph). When the 
woodwork was put back we put a stanchion around those. 
They are an unsightly looking thing. 

The Court: Yes. 

A. On the second and fourth floors where the stacks 
went up we put the friction clamps on to cany the weight 
of the stack. There were supposed to be 26 of these. 

i 

By the Court: 

Q. The last statement you made that there were sup¬ 
posed to be 26 of these friction clamps, on the first iand 
fourth floors? A. On the second and fourth. 

Q. On the second and fourth floors? A. They were to 
be put in. 
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By Mr. Gittings: 

86 Q. Mr. Jester, from that photograph can you 
state what the state of completion of these friction 

damps was at the time you wrote your letter of the 12th! 
A. I did not get the question. 

Q. Can you take the photograph, Exhibit No. 9—I hand 
vou Plaintiffs’ Exhibit No. 9, and ask vou if vou can take 
that photograph and explain from the photograph the state 
of completion of the friction clamp holes at the time you 
wrote your letter of August 12th. Your letter states the 
work has not been completed. A. That is right. 

Q. Explain from that photograph what was necessary 
to be done. A. Why, the woodwork had to be cut out here 
and the concrete also cut out for the clamp to be lowered 
down below the floor and the floor fitted back to the stack 
(indicating on photograph). 

Q. And that had to be done on all these 26 holes! A. 
Yes, sir. 

Q. The 26 holes there in the second and fourth floors? 
A. Y T es. 

Q. That work had not been done at the time you wrote 
your letter of August 12th ? A. It had not, no, sir. 

Q. I hand you Plaintiffs’ Exhibit No. 10 and ask 

87 you what it purports to be a photograph of? A. 
That is a photograph of a stack. 

Q. What does it show with relation to this cutting work 
for the friction clamp? A. That shows that it has been 
done. 

Q. Is that a photograph of the work after it was prop¬ 
erly completed and the friction clamp lowered or imbedded 
in the cement? A. Yes, sir, it does. 

Q. Will you hand that to his Honor, please? 

(The witness handed photograph to the Court.) 
The Court (After examining photograph): What 
is that (indicating)? 
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The Witness: Well, you see this; that was the 
door. i 

The Court: That is the door? i 

The Witness: Yes. 

i 

By Mr. Gittings: 

Q. Mr. Jester, in your letter of August 12th you state, 
“Enlarge holes and ceilings of stacks 3, 12 and 20.’f Can 
you refer to the blueprint and point out what was necessary 
to 'be done there, and explain to his Honor what is meant by 
that statement ? A. Well, here is stack 3; stack 12 is here; 
stack 20 is here, and when I made the survey of the job I 

found the cutting had not 'been done on those. 

• • • # * 

88 (Said photograph was thereupon marked “Plain¬ 
tiffs’ Exhibit No. 11.”) 

i 

By Mr. Gittings: j 

Q. Now, you say, “remove coal in coal bin and cut 
footing out for stack #18.” State what you mean by'that. 
A. Stack #18 was to start up out of the basement. The 
specification calls for cutting out all of the footings and 
examine the stacks and if the footings of the stacks were 
found to be in good order they may be re-used, but ij was 
necessary for us to have the concrete floor cut up so that 
we could get down to the sweet bin that comes up to the 
footing of the stack, to find out if they are reusable and 
have the inspector determine whether or not we could re¬ 
use that part or not. If not, we could cut it out and put in 
a new sweet bin. That was one of the items that we had 
not gotten to that we could have had the coal bin out of 
there. ‘ I 

Q. How much coal was in the basement in your way? 
A. I wmuld say possibly 20 tons, 20 or 30 tons. 

Q. State whether or not that coal was ever removed up 
to the time you went off the job? A. It was not, to my 
knowledge. 
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Q. You state in this communication of the 12th, Mr. 
Jester, “Remove marble in stairways for stacks 2, 

89 3, 5 and 7 and finish cutting for same."’ Explain 
what you mean by that statement. In other words, 

what work was necessary to be done under the contract. 
A. Why, under the agreement with Mr. Merando and I 
he was to remove— 

By Mr. Gittings: 

Q. Going back to the time you met Mr. Merando in 
Pittsburgh after you made your original inspection of the 
job, please state what if anything was said during that 
interview concerning the removal of marble? A. 

90 This is prior to the signing of the contract? 

Q. Yes; on your original trip to Pittsburgh. A. 
Why, Mr. Merando came to me on one of his jobs— 

Q. (Interposing) I don’t want to go into the whole his¬ 
tory of it. I am asking you what took place after you went 
to Pittsburgh, with Mr. Merando, if anything, and after 
you had made your original inspection of the proposed 
work, to state what discussion if anv you had about the re- 
moval of the marble. A. Oh, I went back to Mr. Merando’s 
room in the William Penn Hotel and we were discussing the 
possible cost of doing the job. Mr. Merando advised me 
that he had used maintenance men to good advantage on a 
previous contract; that they would do all the cutting, and 
that he had been paid from the Ram-pa Company for the 
removal of it; that he would take care of the removal of 
the marble and all I would have to do would be to shoot 
my stacks right there. That was the conversation that 
Mr. Merando and I had in the William Penn Hotel the day 
I went over to make the survey of the job. 

Q. Did you go into detail at that time as to what marble 
should be moved? A. No, I did not. The plans and speci¬ 
fications called for that. 

• • • • • 
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91 By Mr. Gittings: 

Q. Mr. Jester, coming back to your letter of 
August 12th and your statement in that letter of “Remove 
marble in stairways lor stacks 2, 3, 5 and 7 and finish cut¬ 
ting for same.” Explain that statement to his Honor. A. 
Well, we meant by that that there had been some cutting 
done in the stairways. Some of the chases had been opened 
up part of the way. In order for us to complete either of 
those stacks we asked Mr. Merando to complete his cutting 
and removal of the marble in those stairways so that we 
may expedite our work to get these stacks in so that we 
could fill them up with water according to the plans and 
specifications test, that we would be assured that we ! could 
make a workmanlike plumbing job and be assured that we 
would not wash the building away with leaks in behind 
these marble slabs. 

Q. You mean this three-foot wainscoting about which 
you spoke? A. Yes, sir. 

Q. Was it necessary to remove any panels? A.| One 
panel; that was all that it was necessary to remove to get 
the stacks there. 

Q. To make an opening for the joint? A. That is 
right, so they could be calked, and we filled them up with 
water to see if any leak developed, and then you could go 
ahead and calk it up 'before the job was accepted by 

92 the inspectors. 

Q. That is what you meant by that statement in 
your letter? A. Yes, sir. 

I 

Q. You also said, “Remove panels and cut out brick 
work where all ledge drains enter stacks.” What did you 
mean by that statement? A. By that statement we meant 
the little holes left by these ledge drains. 

Q. What is meant by a ledge drain? A. The drain 
that goes out through the wall and picks up a stone ledge 
that runs around the building. There is a drain that goes 
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into each stack at intervals. I believe there are some fifty- 
odd of that kind of various stacks in the 'building. 

Q. You mean a ledge of stone which extends out beyond 
the main portion of the building? A. Yes, sir. 

Q. And that work had not been done? A. It had not 
been done sufficiently to get our ledge drains in. The car¬ 
penter had gone around with the plumber and found— 
opened, these places up in fact, to see where the ledge 
drains went in, but there was not opened up a sufficient open¬ 
ing to get our drains in at any of those. 

Q. There is one more item here: “Remove ceiling in 
new toilet, fifth floor, for stack #13, and cut hole in tile wall 
and run down through five floor slabs and ceilings.” 
93 Explain .that, will you, please? A. There had not 
been anything done in that stack at all. That was 
one of the stacks that Mr. Reardon had given us permis¬ 
sion to carry on through. 

Q. You say it had not been cut through? A. That is 
right. 

Q. I ask you whether or not, Mr. Jester, if any of this 
work in compliance with your letter of August 12th had 
been completed or started prior to the time you took your 
men off the job? A. It had not, no, sir. 

Q. What took place, if anything, after you sent this 
letter to the Merando Company? Did you have any fur¬ 
ther conversations with Mr. Merando about it? A. I don’t 
believe that I was ever able to get in touch with Mr. Meran¬ 
do after that letter was written. I made several attempts 
to call him here and failed to reach him, and I was advised 
by Mr. Curtin over in Pittsburgh that he was not in Pitts¬ 
burgh. 

Mr. Nicolaides: I object. 

By Mr. Gittings: 

Q. You stated that you went out to Pittsburgh and 
made an inspection of the job just before you wrote the 
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letter of August 12th we have been referring tot A. 
Yes. j 

94 Q. State how many men were working on the job 
for the Mathy Company at that time, if you recall? 

A. I don’t recall whether additional men had been put on 
at that time or not. I believe we did have—let’s see. Sev¬ 
eral men had gone to the job that Mr. Merando had asked 
the business agent to send there, and I believe that there 
was probably of the several that went to the job, maybe 
three of them had been hired. Some of them went to the 
job and looked it over and then went back to the business 
agent. 

Q. How much cutting work was there ready for your 
men to go ahead at the time you made your inspection trip? 
A. Why, there was very little. I had advised Mr. Meran¬ 
do that unless there was cutting done there we would soon 
be caught up with him. 

Q. You did not go back to the job again before it was 
shut down? A. Yes, I was back on the job before it was 
shut down. 

Q. Are you sure? When was the last trip you were at 
Pittsburgh, prior to the time you received the letter from 
the Merando Company terminating the contract? A. I 
believe it was around the 10th or 11th. 

Q. In other words, you were not on the job again until 
after you received the letter from the Merando Company 
terminating the contract? A. No. That is right. 

95 By the Court: ! 

Q. You did not go on the job after you wrote the letter 
of August 12th? A. I did go back on the job but it Was 
not until after the job stopped. 

Q. I mean, up until the termination; from August 12th, 
when you wrote the letter, you did not go on the job until 
after it was stopped? A. That is right. 
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By Mr. Gittings: 

Q. Yon kept in touch with Mr. Curtin, the superintend¬ 
ent? A. Yes, sir, that is right; by phone and by letter. 

• • • « « 

(Mr. Xicolaides produced said letter.) 

Mr. Gittings: I will ask that this be marked 
Plaintiffs’ Exhibit No. 12. 

(Said letter dated August 16, 1943, was marked 
“Plaintiffs’ Exhibit No. 12.”) 

Mr. Gittings: We offer in evidence this letter 
dated August 16, 1943, to The Merando Company. 

The Court: Yes. 

Mr. Gittings: Which reads: 

“Gentlemen: 

“After we complete several hours’ work on stack 
96 No. 11 today we will be unable to do any further 
plumbing work on the above building, because you 
will neither do the necessary cutting yourself nor 
will you authorize us to do it. 

“Please advise us further in this matter.” 

By Mr. Gittings: 

Q. Now', state w'hat, if anything, transpired after you 
wrote that letter? A. I w'ent back to Pittsburgh. 

Q. Prior to going to Pittsburgh did you receive a let¬ 
ter from The Merando Company? A. Yes. 

Mr. Gittings: Will you mark this letter, please? 

(Said letter dated August 17, 1943, was marked 
“Plaintiffs’ Exhibit No. 13.”) 

Mr. Gittings: This letter, dated August 17, from 
the Merando Company, reads as follow's: 
“Gentlemen: 

“In view of the fact that you have failed to satis¬ 
factorily perform the above contract, please be noti¬ 
fied that in accordance with paragraph 2 of said con¬ 
tract we hereby terminate said agreement to take 
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effect within three days from the date of this- letter.” 
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Mr. Gittings (Reading:) “In view of the: fact 
that you have failed to satisfactorily perform the 
above contract please be notified that in accordance 
wuth paragraph 2 of said contract we hereby termi¬ 
nate said agreement to take effect within three : days 
from the receipt of this letter. We shall hold you 
responsible for any loss we may sustain in the|mat- 
ter. I 
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THE MERANDO COMPANY 
By SAM MERANDO, 

General Manager.” 

By Mr. Gittings: 

Q. Now, I ask you, Mr. Jester, what you did upon the 
receipt of that letter? A. I made a trip to Pittsburgh to 
see if (there w T as any way at all for possibly ironing out the 
matter. On niv arrival in Pittsburgh I found Mr. Mc- 
Cleary. I believe he was introduced as representing the 
Merando Company. 

Q. By w T hoin? A. By Sam Merando, I believe. I 

Q. Did you have any discussion with Mr. Merando and 
Mr. McCleary at that time? A. Why, I asked them if there 
was any way at all possible that we could straighten the 
matter out and what the trouble was on the job. 

Q. State whether or not you advised them at that time 
the Mathy Company were perfectly willing to complete the 
contract? A. 1 certainly did. I tried in every way possi¬ 
ble to get them to reconsider the matter and let’s go 
on with the contract, and we were perfectly willing to 
carry the contract through and complete it on time, pro¬ 
vided we could get the necessary cooperation from Mr. 

i 

Merando. 

Q. Could you reach any agreement? A. I could 
not, no, sir. 
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Q. State whether or not at that time your work had 
been shut down. A. I believe on the night of the 13th we 
had caught completely up with Mr. Merando’s cutting and 
that the men—the mechanics had been laid off temporarily, 
with Mr. Curtin, our superintendent, still on the job. 

Q. On this last trip that you made to Pittsburgh and 
had an interview with Mr. Merando and Mr. McClearv, 
state whether or not you made a personal inspection of the 
job? A. I did. 

Q. .State in your own way what was the condition of 
the job at that time in relation to the cutting work? A. 
It was just in the same shape that it was on my previous 
trip; no more cutting done than there was when I wrote 
the letter before. 

Q. State whether or not there was sufficient of cutting 
work for your crew to proceed with that part of the con¬ 
tract? A. There was not. 

Q. Now, Mr. Jester, please state what percentage of 
your contract you had performed at the time your men 
went off this job? A. Why, I believe that we were 
101 approximately 40 to 42 percent. 

Q. Complete? A. Complete. I believe Mr. 
Madison would— 

Mr. Nicolaides (Interposing): Now, I object to 
the witness saying what somebody else is going to 
say—about Mr. Madison. Let him speak for him¬ 
self. 

The Court: Give your estimate, if you made one. 

A. I did not say Mr. Madison said— 

Mr. Nicolaides: I don’t know what you were 
going to say, but I don’t want you to say anything 
somebody told you. 

A. I was not going to say anything, to tell what Mr. 
Madison said. In the latter part of July, when I requisi¬ 
tioned Mr. Merando for— 
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Mr. Nicolaides. (interposing): I think Mr. Sit¬ 
tings’ question was about the percentage of the work 
that was done at the time of the stopping of the 
work. 

Mr. Sittings: That was my question. 

Mr. Nicolaides: And he said from 40 to 42;per 
cent. 

The Court: You estimated that? 

The Witness: Yes, sir. 

By Mr. Sittings: j 

Q. Now, Mr. Jester, I ask you whether or not if I the 
Mathy Company had been permitted to perform their part 
of the contract and the requisite cutting had been taken 
care of in advance by the Merando Company,; the 
102 contract could have been completed with the crew 
you w'ere then working at the time of the stoppage 
within the time limit? A. We certainly could have, j At 
the time of the stoppage we had 13 of the 26 stacks up to 
the fifth floor. Some of the stacks had been omitted, but 
we could have completed the entire job with the three men 
that we had on the job had the cutting been done for us, 

without putting on additional men. 

• • * • # 

104 CROSS EXAMINATION by Mr. Nicolaides: | 

* • • • • 

I 

105 Q. Then you were notified to proceed on June 

16th; is that correct, Mr. Jester? A. Yes. 

# • ♦ # # 

i 

Q. Can you tell me how long after you got this notice 
to proceed on June—16th that you got in touch with Mr. 
Curtin? A. Why, I had already been in touch with Mr. 
Curtin prior to that. 

• * • • • i 

Q. But he did not come until the 6th? A. He did not 
come until the 6th? I wrote him a letter. He called me up 
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and asked me to write a letter so that he could get relief 
from the job he was on. 

106 Q. He had trouble getting down to Pittsburgh, 
didn’t he? A. Well, on top of getting released 

from the job he was on, his daughter had a very serious 
operation and he was detained there a few days and wired 
me he could not be there until after July 4th, that she was 
having an operation. 

Q. You were having trouble, were you not, Mr. Jester, 
getting plumbers for that job? A. No, I didn’t have any 
trouble getting men other than the Pittsburgh Local said 
they could not furnish men. At the time we applied for 
men on July 7th, then Mr. Curtin got in touch with some 
Boston men and arranged for them to come down. 

Q. Isn’t it a fact, Mr. Jester, that Mr. Merando was 
after you or Mr. Curtin constantly to put more men on 

that job? A. Yes, that is true. 

• • * • • 

107 Q. Isn’t it a fact, as you say, Mr. Curtin said he 
did not need any more men? A. That is what I 

was advised by Mr. Curtin. I had weekly reports from 
him. 

* * ♦ • * 

108 Q. This letter offered in evidence as Plaintiff’s 
Exhibit No. 5, and this letter dated August 9th, 1943, 

and signed by you: That letter was written by you in 
Washington was it not? A. Yes. 

Q. It was based on information that had been furnished 
by your representative at the job? A. Yes. 

Q. You had no personal knowledge of the facts stated 

in that letter? A. I did not. 

• • * • • 

109 Q. Now, that is the same date, August 9th, that 
this letter was written by you in Washington, that 

Mr. Merando was in Pittsburgh trying to get you to put on 
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i 

more men; isn’t that true? A. I presume he was in touch 

with Mr. Curtin on that date. 

* • * * # 

Q. Do you remember'the telephone conversation he re¬ 
fers to here? A. Yes. 

Q. What was the substance of that telephone eon- 

110 versation? Wasn’t it to get more men on the work? 

A. I believe it was, yes. 

• • * • • 

Q. Directing your attention to this letter of August 
12th which you wrote to the Merando company as a result 
of the survey you made on the job in which you out- 

111 lined certain work that had to be performed, do I 
understand you to testify now, Mr. Jester, that there 

was no work you could have performed at the time;you 
wrote that letter because of the things you narrated had to 
be done? A. As I stated in the letter, we were practically 

caught up with Mr. Merando’s cutting at that time. 

• • * # * 

The Court: 1 think the question might be sim¬ 
plified a little. When the letter of August 12th was 
written, was any work you could have gone on with, 
continued by vou? 

A. We were still working on the job at the time. 

By Mr. Nicolaides: 

Q. You could do work at the time you wrote that letter? 
A. Oh, yes. We were continuing our work, but these were 
necessary items. 

Q. What I am getting at is this: Isn’t it the fact, Mr. 
Jester, that there was plenty of work for you to do there, 
leaving out of the picture these items you mentioned? 
Wasn’t there plenty of other work for you to do 

112 there? A. T cannot say that there was. 

Q. All right, let’s see. Maybe we had better go 
back and see what the contract there was. How many 
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stacks were to be installed? A. Twenty-six to be installed 

of which we had thirteen stacks up to the fifth floor. 

• * • .* • 

115 Q. Thirteen of which you had partially installed; 
is that correct? A. Up to the fifth floor. 

Q. Had you sent all thirteen up to the fifth floor? A. 
On the night of the 13th, when we had to stop for lack of 
work, there were twelve stacks up to the roof drain on 
the fifth floor, and one stack up above the third floor— as 
far as we could go. There was no cutting on that stack. 
We could not go any farther on that one. 

Q. You say you had how many of the thirteen stacks 
up to the fifth floor? A. Twelve. 

Q. Which one was it you did not have up to the fifth 
floor? A. The one that goes up through Mr. Reardon’s 
office. 

Q. Do you know what number that was? A. I believe 
it was No. 11. 

• * • * • 

118 Q. Now, my question is wasn’t that all straight 
work, if you know? A. Why, as far as my recol¬ 
lection goes, it was all straight work. 

Q. It was work that started out at a point above the 
basement floor and went straight up through the building, 
did it not; a few to the 3rd floor and stopped there? A. 

Every one in there was from the basement up. 

• * * # • 

122 Q. What was to prevent you from taking the old 
risers out of the basement with an acetylene torch? 
A. What was to prevent us? 

Q. Yes? Couldn’t you have done that? A. No, sir, 
we couldn’t do it until each of those footings were cut out 
and the stacks carried up so that when the connections were 
made at the roof you would have a permanent connection. 
Q. Did you make any connection at the roof? A. No. 
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Q. What was to prevent you from making connections 
at the roof? A. No holes were cut. 

Q. When you say no holes were cut do you mean that 

there were no holes cut on the 5th floor? Isn’t it a fact 

! 

that you did run your pipes up through the 5th floor? A. 
That’s right. 

Q. And above that is the roof, isn’t it; that is the roof, 
the top of the building, isn’t it? A. There is a ceiling be¬ 
tween—we had run up to the ceiling on the 5th floor 1 ; all 
those stacks we had run up. 

Q. But you hadn’t connected any of them? A. Np. 

Q. Why didn't you connect them? 

# ♦ * • ♦ 

i 

123 A. Really, 1 can’t answer the question. 

* # • # 

134 Q. The material that you got for this job was ob¬ 
tained by you before any priorities were issued, was 

it not? A. .On Mr. Marendo’s information that he furn¬ 
ished me from Washington by telephone giving me; the 
CMP allotment number and the priorities number over the 
telephone. 

Q. You got the material and the priorities came in 
later on, didn’t they? A. The materials came on, and 
Mr. Marendo called me from Washington on Saturday, if 
my memory serves me correctly, on the 9th, and the ma¬ 
terials were delivered on the job on the 12th. 

Q. And it was provided that either steel or cast iron 
pipe could be used, couldn’t it? A. The specifications 
gave you the option, but it seemed to be Mr. Marendo’s 
wishes that it be done with steel pipe, of which we couldn’t 
obtain the priorities for. 

Q. But you had the right to use either the steel or cast 

iron, did you not ? A. I believe so, yes. 

• # * • • 

135 Q. Now, all of the marble that was down in the 
basement around the toilets, and so forth, that was 
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all removed by the Marendo Company so that you 

136 could do your work? A. That’s right. 

Q. There was no trouble, is that right, about 

moving that marble? A. That’s right. 

• • • * • 

RE-DIRECT EXAMINATION: 

By Mr. Gittings: 

Q. Mr. Jester, I think you testified that you met Mr. 
Curtin in Pittsburgh on July 5th or 6th? A. July 6th, 
yes, sir. 

Q. And when did you leave there? A. I left there 
about a week later. I spent about a week in Pittsburgh on 
the first trip over there. 

Q. What work, if any, was done in the interval by Mr. 
Curtin? A. Why, as soon as we began to get materials 
assembled on the job, Mr. Curtin started to work 

137 himself assembling and fabricating our work, as 
well as directing Mr. Marendo’s, Mr. Schaffner, 

who was the foreman, or supervisor, on the job, whatever 
he was at the time, where to do the cutting. 

Q. And did he continue that work until July 20th, when 
the other men were put on? A. Yes, sir. 

Q. In other words, Mr. Curtin was actively engaged in 
the work? A. That’s right. 

Q. State why you didn’t put more men on during this 
period of time between July 6th and July 20th? A. For 
lack of work for the men to do. The cutting had to pre¬ 
cede our work that Mr. Marendo was to do. 

Q. And it hadn’t been done? A. And it hadn’t been 
done. 

Q. Who was Mr. Schaffner? A. He was Mr. Marendo’s 
representative on the job. 

Q. Was he there on another job about the same time? 
A. He was on another job, on the finishing up of the con¬ 
tract on this job that Mr. Marendo was finishing up. 
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Q. State whether or not he was the superintendent on 
your job for the Marendo Company, or not, or only there 
doing work for them? A. How was that? 

Q. I asked you what was Mr. Schaffner’s; ca- 

138 pacity in connection with your job, the Marendo 
job? A. He had no connection with us whatsoever. 

Q. I mean with the Marendo Company, after you started 
to work, what was his connection, if you know, with the 
Marendo Company? A. I assume that he was Mr. Mar¬ 
endo’s representative on the job. 

Q. Did you have any talk with Mr. Marendo as to 
whether or not he was his superintendent? A. I believe 
Mr. Marendo advised me when I started the job thaCMr. 
Schaffner was his representative. 

Q. How long did he remain there? A. I think he was 

I 

there approximately three wrecks. 

Q. State whether or not he was there just prior to the 
10th of August, or on the 10th of August, or 11th, wheniyou 
went there? A. He was not. When I was on the job Mr. 
Marendo had no representative on the job. When I made 
my survey and found the condition on the job— 

Q. (Interposing:) He had no representative? A. None 
whatever. 

Q. How long had he been without a representative, if 
you know, at that time? A. I would say approximately 
ten days. 

Q. And you were there about the 11th of August? 

139 A. Yes. 

Q. What if anything do you know about get¬ 
ting men from Roanoke, Virginia? A. Nothing what¬ 
ever. 

Q. Did you send any telegrams to Roanoke for men? 
A. No, sir. 

Q. And your testimony still is that the Mathv Com¬ 
pany had proceeded at the time of the stoppage of the 
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contract as far as it could go in conformity with the cut¬ 
ting w'hich had to precede this work of yours? A. Yes. 
Mr. Gittings: You may take the witness. 

RE-CROSS EXAMINATION by Mr. Nicolaides: 

Q. Mr. Jester, you just said you were there on Aug¬ 
ust 11th and that there was no representative on the job 
at that time of the Marendo Company. Isn’t that what 
you just now said? A. Yes. 

Q. And I believe you said that there had not been 
for ten days previous thereto, is that right? A. That’* 
right. 

Q. Now, you don’t know if Mr. Marendo was there 
personally on the 9th of August, do you? A. No, I 
don’t. 

140 Q. And you don’t know that because you 
weren’t there on the 9th? A. No. 

Q. And you don’t know—you say for 10 days prior 
to August 11th he had no representative on the jab? A. 
No, he did not. 

Q. Now, don’t you know that for the 10 days prior to 
August 11th that Mr. Marendo had Mr. McKay in 
charge of the work? A. Mr. McKay, I believe, was a 
government employee. 

Q. That’s right, but didn’t you know that he was 
working for Mr. Marendo, too? A. Personally I had 

no knowledge who was working for Mr. Marendo. 

• • • * • 

141 Mr. Nicolaides: Just one further question. 

By Mr. Nicolaides: 

Q. You didn’t mean to tell the Court, did you, that 10 
days prior to August 10th that Marendo didn’t have any¬ 
body working there, did you? A. To my knowledge he 
did not. 

Mr. Nicolaides: O. K., that is all. 
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Mr. Gittings: That is all. 

(Witness excused.) 

♦ • • • • 


WILLIAM JOSEPH CURTIN was called as a wit¬ 
ness for and in behalf of the plaintiff. 

♦ * * * # 

Direct Examination by Mr. Gittings : 

i 

Q. State your full name? A. William Joseph Cur¬ 
tin. 

Q. Where do you reside? A. 262 Concord Street, 
Lowell, Massachusetts. 

Q. What is your occupation, Mr. Curtin? A. Plumber. 

Q. How long have you been a plumber? A. Thirty 
years. 

142 Q. Are you a registered master plumber? A. 

I am a registered journeyman plumber of Massa¬ 
chusetts. I have the thing in my pocket now. 

Q. All right. Now state, in a brief way, what- your 
experience has been as a journeyman plumber? A. 
Well, I have been on post offices all over the country, 
and I have done some of the largest buildings around 
as superintendent. 

Q. Superintendent on the joh? A. Superintendent 
and running the job. 

Q. And you would work part of the time, too? A. 
I would work part of the time; whenever it requires 
it to w r ork I work, but sometimes they have a lot of; men, 
and I can’t work, but have to supervise it. I 

Q. Now, going back to last July, do you recall when 
you got to Pittsburgh on this particular joh? A. I 
arrived at Pittsburg at 7:50 on July 6th. 

Q. Whom did you meet there? A. I met a guard 
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in the post office, and 1 asked him what I would have to 
do to get around the building, and he said “you will have 
to go up to the custodian’s office and get a pass,” which 
I did, and after I did he showed me the way down to the 
basement, where I met Mr. Jester around 8:30. 

Q. That was your first acquaintance with Mr. Jester? 
A. I had never met him before, except over the tele¬ 
phone. 

143 Q. You had made arrangements before to meet 
him there? A. Through letters and correspond¬ 
ence. 

Q. Who represented the Marendo Company? Did you 
meet anybody on that occasion? A. I didn’t meet any¬ 
body on the Marendo Company until around between 
one and half past, and I met a gentleman by the name 
of A. Schaffner. 

Q. What, if anything, did he tell you at that time? 
A. He didn’t tell me anything. 

Q. Did you look the job over? A. I had looked the 
job over in the previous hours I had been there. 

Q. What, if anything had been done? A. There 
hadn’t a thing been done. 

Q. When you got there there hadn't been anything 
done? A. There wasn’t a thing done, and no men were 
there to work, to start. 

Q. What did you do after that? A. After that the 
discussion came up about stock, seeing the job was kind 
of held up on account of priorities, or something; they 
couldn't get steel up there, so— 

Mr. Nicolaides (Interposing): I object to the wit¬ 
ness’ conclusion, or as to what he understood. 

By Mr. Oittings: 

Q. Mr. Curtin, you can’t tell what anybody else 

144 said. Now, did you do any work there then? A. 
No, sir. 

Q. Coming to the 7th what, if anything, did you do? 
A. I didn’t do anything. 
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Q. When did you go to work? A. I went to work 
there on Sunday, the 11th, the first time I metj Mr. 
Marendo down in the basement under the marine room 
at 12 o’clock. 

Q. Now, you say you went to work for the first time 
on the 11th? A. On the 11th. 

Q. Now, between the 6th and 11th w’hat work, if 
any, did the Marendo Company do? A. He had one 
man, his name was Big John. We had him around just 
about two days on the stacks. 

Q. Now, are you acquainted with this job, the amount 
of work that had to be done? A. Yes, sir. 

Q. Can you explain to his Honor just what wa& in¬ 
volved, what the men had to do? A. We had to dig 
these footings to see if the sweeps were O. K. If they 
were 0. K. we didn’t have to change them, and then we| had 
to have an inspector, a man named Mr. Reardon, to inspect 
them, and if they were in good, sound condition, we sounded 
them with a hammer, they stayed in. 

145 Q. Then you started connections? A. Yes. 

Q. That was part of Mathy’s work; and so when the 
soil pipe was 0. K., to go in the digging—the digging was 
Marendo— 

Q. (Interposing:) Had it been done when you went 
there? A. No, sir. 

Q. When did it start? A. Perhaps around the 8th or 
9th. 

i 

Q. You went to work on the 11th? A. I went to work 
on the 11th, on Sunday morning. I had Mr. Marendo move 
some marble; and I took one basin out. 

Q. You took one basin out? A. I took one basin out. 
That would probably be stack No. 6. 

Q. Who did Marendo have on this job at this time? A. 
Who did Marendo have on the job? I would say they had 
one man on the whole job. 
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Q. Who was that? A. Mr. Schaffner. 

Q. Now, when you started on the 11th, when was there 
any cutting? A. There was no cutting at all. 

Q. Until when? A. Until probably around the 12th or 
13th. 

Q. What did you do in the interval? A. I think 

146 I got my pipe. The priority order came through on 
the 8th, or so, and 1 got my pipe, 1 got my pipe 

on the 10th or 11th, and the cutting work started on the 
13 th. 

Q. How many men did you have around there? A. 
There was one man down in the cellar, and Mr. Schaffner 
around puffing off panels with Jester, fishing for pipes, 
trying to find them. 

The Court: Three men? 

The Witness: There was two men of the Marendo 
Company and I. 

By Mr. Gittings: 

Q. Who laid out the cutting work ? A. I did. 

Q. Whose obligation under the contract was it? A. 
Marendo Company. 

Mr. Nicolaides: I object to this man testifying; 
after all, it is in the contract, unless he knows. 

The Witness: I know it is in the contract. 

The Court: Well, if he knows it is in the contract 
he may say so. It is subject to you gentlemen check¬ 
ing to see if he is right about it. I assume he had 
to know the contract. He probably had a copy of it 
on the job. 

By Mr. Gittings: 

Q. Now, you stated at that time you had to show* the 
representative, the men on the Marendo Company, 
and lay it out? A. Yes, sir; I used to lay it out, and 

147 go in nights to see whether he was cutting where it 
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was marked so he wouldn’t tear the whole building 

out. I 

Q. How many men did he have? A. Some nights;three 
and some nights four. 

Q. Were they plumbers? A. No. They were men who 
worked around the post office. 

Q. Worked there regularly? A. Worked there regul¬ 
arly, and used to do it on their time after work. 

Q. Now, when did the job reach the point you could put 
on additional plumbers t A. It l eached the point around 
the 15th or ,16th. 

Q. How many did you put on? A. I put on two. 

Q. Where did you get them? A. I got them at Bos¬ 
ton, Mass. | 

Q. Did you try to get them through Pittsburgh? A- I 
went to the Pittsburgh D&R and asked for them and they 
said no, and I asked for the privilege of getting ray own 
gang and he gave me that privilege. 

Q. Did you telephone to R-oanoke for men? A. No, sir; 
I saw one telegram to Schaffner, and he said “How about 
the business agent down there?” 

Q. Did you try to get any men from there? 
148 A. No, sir. I begged him with tears in my eyes not 
to send me any men; I wasn’t ready on August 7th. 

Q. Mr. Curtin, now we are down to about the 20th of 
July, when you put on the two additional men— 

Mr. Nicolaides: (Interposing:) I thought he said 
something about August 7th. 

Mr. Gittings: I didn’t catch the remark. 
(Answer read). i 

The Witness: That is exactly right. 

By Mr. Gittings: 

Q. That was the conversation you had with Mr. 
Marendo on that date? A. I didn’t see Mr. Marendo; 
never went around the building but once; only once I took 
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him around to the floors and he refused to go again, he said 
he had seen enough. 

Q. When was that? A. That would be on August 6th. 

Q. All right. We will come to that in a minute. 

Now, on July 20th, when you put the two men to work, 
state what was the condition of the cutting work at that 
time? A. We went to work on stack 14, which I would 
say would be on 4th Avenue, at the corner of the building. 
We started to cut it up because Mr. Reardon asked me— 
The Court: (Interposing:) 1 think that answers 

the question. 

149 By Mr. Gittings: 

Q. You had started on stack 14 ? A. We had start¬ 
ed on stack 14. 

Q. What was the condition of it at that time? A. We 
had at that time about four stacks to work on that were 
open, and it would take anywhere from a half a day to 14 
hours to finish a stack, the way I had to fabricate it my¬ 
self. 

Q. You never had any trouble betwen that time and 
the 1st of August? A. No trouble. 

Q. Did Mr. Marendo come there between July 20th and 
August 1st, to your knowledge? A. To my own knowledge 
he came—no, he had called up the job on about, I would say 
July 29th and ordered Mr. Schaffner to Washington here, 
and Mr. Schaffner left Sunday at noon. 

Q. That is on the 29th ? A. That would be on a Sun¬ 
day. the last of August; it would be the 29th or 30th of 
August. 

Q. You mean July, do you not? A. July 30th or 31st. 
The Court: The 31st was Saturday. 

By Mr. Gittings: 

Q. You say Mr. Schaffner had been called to 

150 Washington on the 31st of July by Mr. Marendo. 

A. Mr. Marendo. 
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Q. Whom did he leave on the job? A. He didn’t leave 
anybody on the job. He didn’t have anybody there. 

Q. You don’t know whether from that date— A. (In¬ 
terposing:) And he was— 

Q. (Interposing:) Wait a minute; you don’t know 
whether from that date until the job was done, whether 
or not Mr. Marendo had any representative on the job? 
A. On August 1st, on Monday, with the man who was 
representing the government, on the job, I had called Mr. 
Marendo in Washington and asked him to give me per¬ 
mission to cut down on stacks 19 and 11 so that I could keep 
that job working, and he told me I would have to go up and 
see him, and I would have to shut the job down. 

Q. And this man was the only man doing work for him 
at that time? A. He was acting as kind of boss. 

Q. And he was in the employ of the government? A. 
He was assistant engineer in the building,— 

Q. Just filling out for Mr. Marendo— 

Mr. Nicolaides: Let him answer the question. 
The Witness: I would say he was filling out. I 
was showing him how to do the work right instead 
of spoiling the holes. 

151 Q. State after August 1st who was on the job to 
do the work. A. He didn’t have anybody there. 

Q. Now, after August 1st when did you next see Mr. 
Marendo? A. I seen Mr. Marendo coming in the job, which 
would be August 6th, I think which would be a Friday. 

Q. Tell us what took place. A. He came on the job 
at 11:30 and I took him on two floors, and he left, and he 
said he had to go to the Ration Board, and I asked him 
how much gasoline he was going to get, and he said: 15 
gallons, and he got 50 gallons. 

Mr. Nicolaides: What has that to do with the case? 
The Witness: And then I didn’t see him again un¬ 
til he came on the job at 11:55 Saturday, and he said: 
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You have to get more plumbers on the job, and I 
told him we didn’t have the openings, and I would 
have to shut the job down. 

Bv Mr. Gittings: 

Q. What do you mean by openings? A. I didn’t have 
openings enough for us to proceed with our work. 

He was going to send some carpenters up and a marble 
man to get us going. 

Q. He said he was going to send a marble man? A. 
Yes; to get us going. 

152 Q. And you asked him not to send plumbers? 
A. I didn’t need them. I had all 1 could do to keep 

my own men going. 

Q. That was Saturday? A. Yes; at 11:55. 

Q. W'liat happened the following Monday or Tuesday? 
A. I didn’t see him. I called his hotel and he had checked 
out. 

Then on Monday noon a man came down from the plum¬ 
ber's Union, Mr. Adrian, and he said he was going to act 
as steward for the job, and Mr. Merando called up and de¬ 
manded plumbers on the job. 

I told the man I was starting in the morning because if 
I didn't do the work according to the rules the out of town 
men could not go on the job. That is the rules of the Un¬ 
ion. 

Q. Did you communicate that situation to the Mathy 
Company in Washington? A. I don't understand. 

Q. Did you communicate that situation to the Mathy 
Company in Washington? A. I had called Mr. Jestor 
about the condition and sent him a wire. 

Q. The following day what happened? A. The follow- 
dav Mr. Jestor came over. 

Q. State whether or not any further plumbers 

153 were sent. A. Another one came on the following 
dav. 
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Q. Did you put him to work? A. I had to put him to 
work or I would lose the two Boston men I had there. 

Q. You say Mr. Jestor came over the following day? 
A. Yes. * j 

Q. Did you two make a survey of the work at that time? 
A. Yes, sir. 

Q. Can you explain to his Honor in your own way the 
condition of your work, or the condition of the cutting 
work? A. Well, do you mean the work I had done? I 

Q. That you had done up to that point. A. Up to that 
point we had thirteen lines up, nine in the cellar. That 
would be about twelve lines to the fifth floor, and the thir¬ 
teenth line, which would be stack 11, ran up thirteen feet 
from the third floor. j 

We had to have a hole to be cut in the fourth floor ceiling 
to go through. ! 

There was no cutting done on stack 3, 12, 20, 2, 3, 4, and 
No. 8, which was in a shack in front of the building. 

Q. No cutting done at all? A. No. There was a hole 
that was sounded through where they were fishing t}ieir 
way through the building. 

Q. What was the condition as to the marble removal? 
A. There was only one piece of marble that was 
154 broken and Mr. Merando’s men broke it in the lob¬ 
by. That would be probably on stack 2. 

Q. Just tell his Honor what marble had to be moved 
at that time, in your opinion? A. Well, you take lines 2, 
3, 4, and 5 in the lobby, stacks 9, 10, and stacks 21 and! 22 
in the stairway. 

The marble had to be moved at the foot of the stack 1 in 
the basement, on stack 21 and 22 in the basement, and in 
the Marine room, and stack 6 in the basement. 

Q. State whether or not you had any conversation with 
Mr. Merando during that time about the removal of this 
marble ? A. I kept on asking him to remove it and he said 
he would take care of it. 
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Q. And lie never did? A. No. 

At stacks 3 and 20, which would run up in the shaft of 
car 8—it would be 12 and 20, rather, and there was a shaft 
of one hundred feet to the roof, and there wasn’t a thing 
done on that. That would be 12 and 20. 

3 and 4, they went to about seventy odd feet above the 
building, which were approximately pushed to seventy-five 
feet from the ground, and there wasn’t a thing done on 
that. 

Q. Now, these stacks that you had run to the fifth floor, 
thirteen of them? A. Yes; starting with stack 13 on 

155 Smithfield Street side, 14, 16, 17, 18, and 19. 

Stack 11, 12, 13,16,17,18, 19, stack 26, stack 1, stack 
6, stack 7—that is about all. 

Q. They had been run to the fifth floor? A. Yes, but 
stack 11 continued up to the ceiling, approximately twenty 
feet, and we had to have a hole to come through the ceiling 
so I could proceed from there. 

Q. What, if anything, was preventing you at that time 
from running the stacks through the roof? A. It would 
have to be opened up. You had to have the B connection 
opened up and the A connection and the D connections 
opened up. 

Q. What do you mean by opened up? A. Well, in this 
way: From the ceiling, from our stack to outside of the 
ledge is sixty inches, and at that time there was a piece of 
copper and a four-inch galvanized pipe, one had a T trap, 
and this had to be cut, and. put a friction clamp on the top 
and bottom so it would not fall down. 

Q. Whose part of the contract was it to do that cutting? 
A. Mr. Merando’s. 

Q. And it hadn’t been done on the stacks? A. No. 

Q. And that was the reason at that time you could not 
run them through the roof? A. Yes, because if I 

156 started the stack through I had to complete it. 
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Q. Why? A. Because otherwise water would 


come in. 

Q. When you opened the roof you had to finisli the 
stack? A. Yes, and thev had all the records of this in- 
duction center there. j 

Q. You mean Selective Service? A. Yes; it was a big 
induction center there. 

Q. State whether or not at the time that you worked 
on this contract whether the building was in use or not? 
A. It was in use. I would say it was probably fifteen 
hundred to two thousand girls working. 

Q. And that cutting was to be done at night? A. It 
was to be done so you would not interfere with the business 
during the day. 

Q. So your work would not interfere? A. Yes, and we 
could not make any noise. 

Q. What was the condition about August 11th or Au¬ 
gust 12tli with relation to the friction clamps? A. We 
had a call for them on the second and fourth floors and I 
would say there were possibly four stacks that ran up in 
the vent shaft, and you had to put friction clamps on the 
second and fourth floor. 

Q. Had the cutting been done at that time? A. No, 


sir. 


157 Q. Had part of it been done? A. No, sir. It 
was one of those jobs where it was cinder and file, 
and if you didn’t cut it properly you would break the floor. 

Q. Did you put friction clamps on the line temporarily? 
A. Yes. I had to on four stacks so they would not come 
down and kill the girls in the room. 

Q. That cutting hadn’t been done? A. No, sir. 

Q. What was the condition with reference to coal? A. 
I would say at that time that there was about forty or fifty 
tons of coal in the cellar that I asked to have moved. 
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Q. How did that interfere with the progress? A. I 
could not get to the work to tie in my work. 

Q. Explain what was the reason. A. I had to have 
the coal removed so I could examine the fottings and tie 
the lines in. 

,Q. Now, between the 7th and the 13th day of August, 
how many men were on the job? A. I had six men be¬ 
sides myself. 

Q. During that period of time from August 8th or Aug¬ 
ust 11th, and 12th, what, if anything, happened at that 
time? A. Well, I got so caught up I wired my boss and 
told him the facts that I would have to stop the job because 
the building wasn’t opened up. 

158 Q. You mean lack of cutting? A. Yes, and 
I paid off the plumbers and told them I will have to 
lay you off for lack of the building being opened. 

Q. You mean lack of cutting and removal of the mar¬ 
ble? A. The marble cutting and all panel going through 
the roof for the A, B and D connections. 

Q. Now, Mr. Curtin, with relation to these eleven lines 
what if any work could you have done? A. I could not 
do anything. 

Q. Why? A. Because there wasn’t sufficient cutting 
and the holes wasn’t open enough to fish through. We 
have to keep our holes down because when you go into 
a post office building of that type, there is an eight or 
ten inch offset, and you can't spoil the cornice. 

You don’t want to make a wreck of the building, and 
I wanted the holes to go through so I would not damage 
the cornice work. 

Q. Will you explain to his Honor in your own way 
why the marble had to be removed? A. According to 
the specifications it called for the job to be tested before 
being sealed, and you have to leave the joints open to 
show that the joints aren’t doctored around the marble. 
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You could have done it faster and quicker i with 

159 it open. In case it rains you can make your whole 
connection all the way through. 

Q. Have you worked in other post offices? A. I 
have. The last post office was in Derby, New Hampshire. 
I have done a post office at Portland, Maine, in Winchester, 
Massachusetts, in Haddon Heights, New Jersey, and in 
Winthrop, Massachusetts. 

Q. On any of these jobs did they have similar marble 

conditions? A. The same condition on all the jobs. 

# * * # * 

Q. Now, Mr. Curtin, what stage of completion had this 
job reached at the time it was shut down? A. I would say 
on August 27th and 28th— j 

Q. (Interposing) Before we touch that question, what 
day did you actually lay off the job? A. I shut it down, 
I think, on August 13th. 

160 Q. Did you quit work yourself then? A. ^Vell, 
1 did, but I just picked up the stock laying around 

the building and carried it into the cellar. 

Q. You kept your men at Pittsburgh, did you not? A. 
Yes, sir. 

Q. Didn't send them back to Massachusetts? A. No, 
sir. 

I 

Q. And you stayed there? A. Yes; I stayed there until 
October 29th. 

Mr. Nicolaides: This is too leading. Don’t put 
the words in his mouth. i 

i 

By Mr. Gittings: 

Q. Now, coming back to the stage of completion of 
the job at the time your men ceased work. 

By the Court: 

Q. You stayed there until when? A. Until October 
29th until I went to Camp Ritchie in Maryland. 


i 





78 


By Mr. Gittings: 

Q. Yon say the job was shut down on August 13th? A. 
Yes, sir. 

Q. Will you please state to his Honor what percentage 
of the work had been completed at that time? A. Well, I 
can answer that like this: On the 27th and 28th I walked 
around the job, the 27th and 28th of July, and 

161 Mr. Madison had given me twenty-five per cent of 
the work done, and then I had these other men on and 

I had between forty and forty-five per cent of the work com¬ 
pleted. 

By Mr. Nicolaides: 

Q. Was that date you gave August 13th? A. On Au¬ 
gust 7th; August 13th, excuse me. 

By Mr. Gittings: 

Q. State whether or not vou did anv further work af- 
ter August 13th. A. Yes, sir. 

Mr. Merando then came into the job and he put a la¬ 
borer in, a colored fellow and he asked me would I show 
him what this man could do, and I showed him what to fill 
in, the stacks that was tested and places for the fittings. 

Q. When was that? A. That would be—he came, it 
would be probably after the following week, which would 
be around the 22nd or 23rd of August. 

Q. You did that as a matter of courtesy? A. Yes; I 
had no hard feelings with Merando. 

Q. You mean to say that the Mathy Company could do * 
no further work after you shut down the job on August 
13th? A. No. Only I showed Mr. Merando where to put 
this man to work. 

Q. Please state whether or not, Mr. Curtin, if 

162 the Mathy Company had been permitted to remain 
on the job and with the number of workmen that you 

had on the job at the time it was shut down you could have 
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completed it within the time specified. A. If Mr. Meran- 
do would have opened up the building I would have done it 
in thirty days because the faster he done it the faster I 
would have put on the men. 

Q. Mr. Curtin, were you present when a series of pho¬ 
tographs were taken? A. Yes; every one. 

Mr. Gittings: Will you mark these Plaintiff’s 
Exhibits 14 and 15? 

(Thereupon the photographs in question were 
marked by the reporter “Plaintiff’s Exhibit No. 14” 
and “Plaintiff's Exhibit No. 15,” respectively.) 

By Mr. Gittings: 

Q. Now, Mr. Curtin, I hand you Plaintiff’s Exhibits 
No. 14 and 15 which purport to be certain photographs 
taken on this job and I ask you to identify the same. A. 
This is the second floor landing there on stack 10 or 22, 
that stack that drains the window box. 

Q. Take No. 14 and explain what that shows. A.: On 
this stack here when we first had to break a little hole to 
find our height, and we broke holes and then lined them 
up before we cut. This was how it was when we left the 
job. 

163 Q. Exhibit 14 shows the hole as it existed at the 
time the job was shut down? A. Yes, sir. 

Q. What about Exhibit 15? A. It shows the way. the 
cutting has been done and enlarged after we left the job. 

Q. By whom? A. By the Merando Company. 

Mr. Nicolaides: Are you offering these in evi¬ 
dence ? 

Mr. Gittings: Yes, sir. 

Mr. Nicolaides: Let me see them. 

Mr. Gittings: All right (handing the photographs 
to Mr. Nicolaides). 

(Thereupon the photographs in question ’syere 
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marked by the reporter “Plaintiff's Exhibit No. 
16" and “Plaintiff’s Exhibit No. 17," respectively.) 

Mr. Nicolaides: I am not going to object to the 
photographs but I am not agreeing that what he 
says is the truth. 

The Court: They are admitted subject to any 
different showing. 

Mr. Gittings: These are Exhibits 14 and 15, your 
Honor. This shows the work after the other con¬ 
tractors took over. 

Bv Mr. Gittings: 

Q. Your testimony is that the smaller hole was the 
hole in existence at the time the job was shut down? 
164 Mr. Nicolaides: I object to the question. You 
better refer to it by number. 

The Witness: This is how we found them and 
Merando would not enlarge them. So after we left 
the job—that is the way we left the job and that is 
how it was done after they left the job. 

By Mr. Gittings: 

Q. 1 hand you Plaintiff’s Exhibits No. 16 and 17, which 
are further photographs, and ask you to explain them. A. 

This is stack 22 in the basement, tying in stack 26 into No. 
99 

This is the galvanized pipe of about 2 and a half inch 
offsets, and we were waiting for the marble base to be re¬ 
moved from them so we could burn that off. 

This is how it was after we left the job. After we left the 
job here is the two pieces that were burned out. One was 
on top of the other to make a five inch offset. 

These are the burned out parts that were on the engine 
room floor. 

Mr. Nicolaides: Are you offering them in evidence? 

Mr. Gittings: Yes, sir. 

Mr. Nicolaides: Mav I see them? 
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By Mr. Nicolaides: 

Q. Before you offer these in evidence, what did you say 
Exhibit 17 showed? A. Exhibit 17—if you let me 

165 have that, I can give you that by starting with this 
one. Here is that offset up here that runs up on the 

landing of the stairway with the marble base, and we want¬ 
ed the marble base removed so we could burn these out. 

By Mr. Gittings: 

Q. Where was the marble base ? A. On the first stair 
landing on the Third Street side; on stack 22. 

Q. Above this bend ? A. This is the landing on the 
stairs and this is the marble base that went around, and! this 
was in between there, and you make a five inch offset. 

By Mr. Nicolaides: 

Q. On the second picture it shows the pipe taken out 
and on the floor? A. Yes; here is the pipe (indicating). 
Q. It shows it has been taken out? A. Yes. \ 

By Mr. Gittings: 

Q. Do you know whether or not the marble "was re¬ 
moved? A. Yes, sir. 

Q. By whom? A. The marble was removed by the men 
on the job. 

Q. Who? A. By the plumbers who were on the 

166 job after us. 

Q. You mean— A. (Interposing) Weller and 
Kelly’s men, and I showed Mr. Riordan what had been 
removed, the custodian on the job. 

Mr. Gittings: I offer these photographs in evi¬ 
dence, your Honor. 

(Thereupon the photographs in question were! re¬ 
ceived in evidence and were marked by the reporter 
“Plaintiff’s Exhibit No. 18” and “Plaintiff’s Ex¬ 
hibit No. 19,” respectively.) j 
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By Mr. Gittings: 

Q. Mr. Curtin, I hand you Plaintiff’s Exhibits 18 and 
19, two further photographs, and ask you to explain first 
No. 18 and then No. 19. A. Well, this would go in with 
that. This shows the amount of debris that was cut from 
that hole to get the two bends at stack 22. 

They should go with the other picture. 

Q. That was the cutting done afterwards? A. Yes. 

Q. What is No. 19? A. 19 shows that after the pipe 
was pushed up that they had pushed the marble out three- 
eighths of an inch, making it a poor workmanship job. W T e 
wanted the wainscoting removed so we could get back 
with that pipe. 

167 Mr. Gittings: I offer these photographs in evi¬ 
dence as Plaintiff’s Exhibits IS and 19. 

By Mr. Gittings: 

Q. Mr. Curtin, I hand you Plaintiff’s Exhibit No. 20, 
which is another photograph, and ask you to explain it to 
his Honor if you can. A. This here show’s where the cut¬ 
ting had been done after we left the job and put the friction 
clamp on to stop the strain at the pipe. 

Q. What cutting had been done at that point ? A. This 
was just opened up a little so we could find the stack. This 
is run in there and up to a tower and we w*ere finding the 
pipe to save all the cornice up here. 

Q. Could you identify that stack? A. It is a steel stack. 

Q. Which number? A. This will be No. 22; the same 
stack up above. 

Let us see that for a minute, will you please? 

This will be stack 21 on the opposite side of the stair¬ 
way because No. 22 only went to a window drain. 

Mr. Gittings: I offer that in evidence, your Honor, 
as Plaintiff’s Exhibit 20. 
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By Mr. Gittings: j 

Q. Mr. Curtin, I hand you now Plaintiff’s Ex¬ 
hibits 21, 22 and 23, which are further photo- 

168 graphs, and ask you to explain them in the same 
manner. A. On these here, see, this here would be 

the first one. 

Mr. Nicolaides: What number is that? 

The Witness: This will be No. 22. It shows you 
how we had left the job. Here is a B connection and 
there is how much has been left to do the job !after 
we left. 

j 

By Mr. Gittings: 

Q. No. 23 is what? A. That is after we left the job. 

Here is how we found it. 

See it up here, that is when you first break it, and you 

break it a little longer, and when you left the job it was like 

this. 

Q. Nos. 21 and 22 show the job at the time you lejtt it? 

A. Yes. i 

Q. At the fourth floor? A. Yes. i 

Q. No. 23 shows the work that was done thereafter? 

A. Yes, sir; after we left the job. 

Q. Can you identify the stacks? A. Stack No. 2. 

Mr. Gittings: I offer these in evidence, if your 
Honor please, as Plaintiff’s Exhibits 21, 22, and 23. 

By Mr. Gittings: 

169 Q. Mr. Curtin, I hand you Plaintiff’s Exhibits 24, 
25 and 26, which are further photographs, and ask 

you to explain them to his Honor. Now, take your time. 

A. Well, this is how it was. 

Mr. Nicolaides: Tell us which photograph num¬ 
ber. 

The Witness: This is photograph No. 25. 

This is how it was when we had left the job, and 
this is what happened after we left the job. 


i 
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Mr. Nicolaides: What number is that? 

The Witness: All these two happened after we left 
the job. 

Mr. Gittings: The first one is marked 26. 

Mr. Nicolaides: I thought he said 25. 

Mr. Gittings: He did. 

Exhibit 26 is the job at the time the Mathy Com- 
• pany ceased work, and the Exhibits 24 and 25 show 
the work that was done thereafter. 

Have you any objection to these going in (handing 
certain photographs to Mr. Nicolaides)? 

Mr. Nicolaides: No. 

Mr. Gittings: I offer these in evidence as Plain¬ 
tiff’s Exhibits 24, 25, and 26, if your Honor please. 

By Mr. Gittings: 

Q. Mr. Curtin, 1 hand you now Plaintiff’s Exhibits 
27 and 28 and ask you to explain the same. 
170 A. This is how it was when we had left the job. 
That is Plaintiff’s Exhibit 28. 

This one here—there should be a different one to go 
with that one. See if this one should go with one of them. 

This one should go in with this one. There is how we 
left the job, and this is after we left the job with the line 
run up. 

This is when we left and this is after we had left the 
job, no holes cut. 

Q. In other words, Plaintiff’s Exhibit 26 shows a con¬ 
dition of the work at the time the Mathy Company left the 
job? A. Yes, sir. 

Q. And Exhibit 27 shows the work that was done after 
the new contractor took over? A. Yes; and it shows you 
the different dates. 

Mr. Nicolaides: Then Nos. 26 and 27 have nothing 
to do with 24 and 25? 

Mr. Gittings: Apparently not. 
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The Witness: They are on the same stack. 

The Court: As there are so many photographs, 
isn’t it possible that they could be coupled with each 
other in groups to show the condition before or at 
the time the plaintiff quit and after the Mefando 
Company did their work? 

It is for the purpose of showing the amount of 
work that needed to be done in the way of openings, 
cuttings and openings, in order that the Mathy Corn- 
171 pany would be able to go on with their other work? 

Isn’t that the purpose? 

Mr. Gittings: Yes, sir. ! 

The Court: Cannot they be offered as a group? 

Mr. Gittings: We are willing to stipulate to that 
effect. 

I 

The Court: Perhaps you can couple them up pver- 
night? Don’t you think you can do that? i 

Mr. Nicolaides: I don’t have any objection to of¬ 
fering them as a group but I am not going to agree 
to them until I have a chance to go into it. 

The Court: They can be offered for prima facie 
proof. 

Mr. Gittings: I will be glad to have them coupled 
up that way and say “before” and “after”, j 

The Court: Suppose you do that overnight. You 
get them coupled up and put them in with the un¬ 
derstanding that they are admitted that way. 1 

Mr. Linkins: I have them that way on the! list, 
your Honor. 

The Court: Why go into each one of them?; 

Mr. Gittings: I think we can mark them before 
and after. 

The Court: Yes. Put them in groups and we can 

save time that way. 

• # * • • 
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172 (Thereupon at 3:30 o’clock p. m. adjournment was 

taken until 10 o’clock a. m., Tuesday, March 7, 1944.) 

• * * • • 

175 The above cause came on for further hearing be¬ 
fore His Honor Mr. Justice Proctor, at 10:00 o’clock 
a. m., Tuesday, March 7, 1944, when the following 
proceedings were had and evidence adduced, to 
wit: 

# « # # • 

176 DIRECT EXAMINATION (resumed): 

# • * • • 

Q. Mr. Curtin, I hand you a telegram and ask you 
if you can identify the same. A. That is one of Merando’s, 
where they contacted the business agent. He sent it to 
his own superintendent, Mr. Schaffner, and through the 
courtesy of being a Union man he had to answer it. 

Mr. Nicolaides: We have no objection to that. 
Mr. Gittings: We offer this telegram in evidence, 
your Honor. 

(Thereupon the document in question was re¬ 
ceived in evidence and was marked “ Plaintiff ”s Ex¬ 
hibit No. 29.”) 

Mr. Gittings: It is a telegram sent from the Roan¬ 
oke business agent to Harvey Schaffner who, it has 
been testified, was the superintendent for the Mer- 
ando Company. 

(Thereupon Mr. Gittings read Plaintiff’s Exhibit 

177 No. 29 to the Court.) 

Mr. Nicolaides: What is the date of that? 

Mr. Gittings: July 27th. 

By Mr. Gittings: 

Q. I ask you whether or not you authorized Mr. Schaff¬ 
ner to contact the business agent at Roanoke? A. No, sir. 
Q. You had nothing to do with that? A. No, sir. 
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Q. Now, Mr. Curtin, after this job shut down on August 
13th, I ask you whether or not you were present at an in¬ 
terview between Mr. Jestor and Mr. Merando. A. Yes, sir. 
I was present one Saturday noon time, which would be 
probably around August 20th or 21st with Mr. McClary, 
Mr. Riordan, Mr. Merando, and myself, and Mr. Jestor done 

everything in his power to get the job going again. 

# * * # • 


178 Q. State in your own words, Mr. Curtin, the Con¬ 
versation that took place, the substance of it? A. 

It was to get the job going and why the job was stopped, 
and Mr. Jestor wanted to get the job going and have Mr. 
Merando put more men on it so we could get the building 
opened up. ; 

Q. What did Air. Merando say at that time? 

179 A. He said at that time he had left it all to Mr. 
McClary and he had nothing to do with it. 

Q. Did Mr. Merando tell you at that time who Mr. 
McClary was? A. He said at that meeting that Mr. Mc¬ 
Clary represented him. That is the first time I find out 
that Mr. McClary was representing him. 


Q. Now, Mr. Curtin, following that meeting, state 
whether or not you had a further conversation with Mr. 
Merando. A. After that meeting they held another meet¬ 
ing that Mr. Mathv came on the job. 

By Mr. Nicolaides: 

«/ 

Q. Can you fix the date ? A. August 25th. 

Mr. Mathy flew in. You don’t mind if I check a 

record to find the date? 

• # # * * 
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180 The Witness: Mr. Mathy and Mr. Jestor arrived 
on the 25th of August and that was the first time I 
had met Mr. Mathy. 

So then I proceeded to take them to the post office, 
and I contacted Mr. Riordan, the custodian, and Mr. 
Merando said he would come down, and when Mr. 
Riordan came down, Mr. Riordan had contacted 
Mr. Merando, and Mr. Merando had said he would 
come over to the discussion. 

# m • # • 

Q. State whether or not there was a meeting between 
Mr. Mathv and Mr. Merando on that occasion. A. There 
was a meeting between Mr. Mathy, Mr. Jestor, my- 

181 self, Mr. Riordan, and Mr. Merando. 

The meeting lasted, well, until after twelve o'clock, 
and Mr. Merando had tried to contact Mr. McClary 
in Philadelphia, and Mr. Mathy done everything in 
his power— 

Mr. Nicolaides (interposing): I object to that 
“done everything in his power.” 

The Court: It does not mean anvthing to me. 
Let the witness go ahead. 

By Mr. Gittings: 

Q. Just tell us the conversation in substance. A. The 
conversation was that Mr. Mathy wanted to get the job 
going and argue these things out after, regardless of the 
cost, and Mr. Merando said he had nothing to do with it. 
It was in Mr. McClary’s hands. 

Q. That was the conversation? A. Yes; that was the 
substance of the conversation. 

Q. State whether or not you had a conversation on or 
about that time with Mr. Merando at which Mr. McKay 
was present. A. It was the following week when Mr. 
Merando had been there trying to get a price on the job, 
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and he said: I will give you a hundred and fifty dollars, 
and no limit to your Expenses, and about a thousand dol¬ 
lars to go in the bank, if you will take the job over, but 1 
said No. There is a principle involved. j 

Q. You mean to take the job over for him? A. 

182 Yes; Mr. McKay was present. 

Q. 1 think yesterday, Mr. Curtin, you testified 
that you were present when these photographs were taken? 
A. Yes, sir. 

Mr. Gittings: If your Honor -please, these photo¬ 
graphs have been marked as suggested yesterday 
and I offer them in evidence at this time. i 

Mr. Nicolaides: If the Court please, I have never 
seen the photographs. I don’t know what they pur¬ 
port to be. I would like to know. 

I don't know whether I am going to object l^ut I 
would like to look at them. You sav on the back 
there is what they purport to be or on the front? I 
would like to have an opportunity to go over them 
with somebody who would know something about 

them. I haven't seen them, and I don’t want to ad- 

! 

mit them in evidence carte blanche. 

The Court: 1 understood from the discussion yes¬ 
terday that they pictured certain parts of the work 
as it was at the time the work was stopped by Mr. 
Merando and as it was after he got into the work, 
after the work was resumed. 

Mr. Nicolaides: I would like to suggest with the 
Court’s approval—rather than take a lot of time 
now; I think we can save time—if I take the photo¬ 
graphs and go over them with Mr. Merando a little 
more leisurely later on. 

Mr. Gittings: That is agreeable and with the un¬ 
derstanding that if you don’t dispense with their 

183 going in that we can put Mr. Curtin back on the 

stand. i 
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Mr. Xieolaides: Why, of course. 

Mr. Gittings: You may take the witness. 

The Court: May I ask you, please, Mr. Curtin, 
to follow the questions and just answer them and 
do not go beyond them. In other words, leave it 
to the attorneys to bring the matters out rather 
than for you to volunteer them. 

CROSS EXAMINATION: 

# * # * • 

184 Q. Let me read you from yesterday’s record and 
see if that refreshes your recollection. Mr. Gittings 

asked you the following question: 

• * # * • 

“Can you explain to his Honor what was involved, 
what the men had to do? 

“A. We had to dig these footings to see if the 
sweeps were O.K. If they were O.K. we didn’t have 
to change them.” Is that a fact? 

A. We had to have them dug. 

Q. You didn’t mean you dug them? A. No. 

Q. You want to change that? A. Yes, sir. 

• * # * • 

185 The Court: I understand. He didn't mean he 
personally did it. 

Mr. Nicolaides: Here it is in the record, your 
Honor. 

The Court: I know but from his words I under¬ 
stood what he meant. 

• • • • # 

186 Q. Then you didn’t put any men to work—the 
earliest would be about the 15th or the 18th? A. 

Right around that time. 

Q. All right. Now, I just want to clear this up. You 
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took the position, did you not, that no more plumbers were 
necessary? A. No, sir. 

Q. You say No, sir. Do you mean that you didn’t need 
any more plumbers? A. At that time; yes, sir. 

Q. You testified yesterday that Mr. Schaffner—you 
knew him? A. Yes, sir. 

Q. That he left the job on Saturday or Sunday?! A. 
Sunday, August 31st; the two o’clock train out of Wash¬ 
ington. 

Q. You don’t mean— A. (interposing) You studied 
the records; I studied them up. 

Q. You say you made a record. Didn't Mr. Schaffner 
leave there—didn’t vou mean Julv 31st? A. I mean Julv 
31st. 

187 Q. That is what T thought. A. July 31st. 

• * * * * 

Q. He wasn’t workinng on August 1st? A. No. 

* # • # • 

Q. If Sunday is the 1st, he would have left on the 1st? 
A. He left Sunday. i 

Q. Did he work any that day? A. He worked until 
about noon time. 

* • i i • 

Q. You said vesterdav that he didn’t leave anvbodv on 
the job? A. That is correct. 

Q. He didn't have anybody working there after ithat 
time? A. No, sir. 

Q. You said yesterday, didn’t you, I thought your words 
were that after August 1st there wasn’t a soul on the job? 
A. I said 1 had called Merando the following day, 

188 after that Sunday, and asked him could I proceed 
with lines 19 and 11, to keep the work going. 

Q. After Mr. Schaffner left on the 1st, on Sunday, Mer¬ 
ando had nobody on the job? A. He had no representative 
on the job. There was men that worked there. 



Q. Just wait a minute. I don’t understand that. Do 
I understand you to testify now that after August 1st the 
Merando Company had no men of his working there on that 
job? A. What do you mean by his men? 

Q. Men working for him. A. They was Government 

employees that used to work nights for him. 

# * * # ♦ 

The Witness: I don’t understand when he says 
Merando men. Merando had no men. 

Q. ***** What do you mean when you say “none of 
his own men”? 

1$9 A. They was Government employees that helped 
and worked there for them nights. If you call them 
his men, he had men. 

Q. Didn't he have men that weren’t working for you? 
A. He had only Schaffner on the job, and he left the job. 

Q. After Schaffner left the job on August 1st, didn’t the 
Merando Company have men doing work on that job? A. 
No; they had no man laying out the work. 

Q. I didn’t ask you that. I asked you a simple question. 
You are an intelligent man. A. Thank you. 

Q. Arc you testifying now, do you mean to testify, that 
after August 1st the Merando Company had no men work¬ 
ing on the job? A. None of his own men working on the 
job. 

Q. What do you mean by none of his own men? A. 
They were men that worked for the post office in the day¬ 
time and worked two or three hours at night for him. 

. Q. Well, they were working for him? A. Yes, but he 
didn’t have any representative to lay out the work. I had 
to lay out the work for them. 

Q. I didn't ask you that. Did he have men working 
there ? A. If you call that men, that worked for the post 
office, as men, lie had two, three or four men working at 
night. 
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190 Q. Then when you testified yesterday that he 
didn’t have anybody working there, that wasn’t cor¬ 
rect? A. Yes, sir; he didn’t have any representative; on 
the job. 

Q. As a matter of fact, Mr. Curtin, was Mr. McKay: his 
representative? A. No. 

Q. Wasn’t Mr. McKay? A. No, sir. 

Q. I haven’t even asked the question. A. Because I 
had to take McKay up and lay out the work. You don’t call 
that a representative. i 

Q. Wait a minute. You don’t know what I am going 
to ask you. 

The Court: You ask him the question and I -will 
take care of the situation. 


By Mr. Nicolaides: 

Q. Isn't it a fact that after Mr. Schaffner left there 
that Mr. McKay was left in charge? A. Not that I know of. 

Q. Now, on August 9th, how many men did you have 
working there? A. August 9th? 

Q. Yes. I will tell you: That was Monday. A. Monday, 
August 9th? 1 had two men that came in looking for a job 
that afternoon. 

• * * # • 

i 

j 

191 Q. How many men did you have on Tuesday? A. 
I had three. 

Q. Besides yourself? A. Yes. ; 

Q. How many on Wednesday? A. I would say four. 
Q. How many on Thursday? A. Probably six. 

Q. And how many on Friday? A. Six besides myself. 
Q. And these men were men that had been gotten in 
Pittsburgh? A. Yes, sir. 

Q. Were they working on these days? A. They work¬ 
ed until Fridav. i 

Q. And then you laid them off? A. Laid them off on the 
13th. I 
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Q. And shut down the job? A. Yes, sir; for the lack of 
the building being onen. 

Q. You stated yesterday—let me fix the date in there— 
that you saw Mr. Merando on August (5th, which you say 
was a Friday? A. Yes, sir. 

192 Q. And that you had a conversation with him? 
A. Yes, sir. 

Q. And he asked you to get more plumbers and you 

told him you didn't need any? A. Yes, sir. 

Q. That was a Friday? A. Yes. 

Q. No; that was Saturday. A. The 7th was a Saturday, 

I think, and Friday was the 6th. 

* 

Q. That is right. Then you stated that on the following 
week you communicated to Mr. Matliy the condition of the 
job ? A. Yes, sir. 

Q. And that you said you sent Mr. Jestor a telegram? 
A. Yes, sir. 

Mr. Nicolaides: Have vou got that telegram, 
Mr. Gittings? 

Mr. Gittings: 1 have never seen it. We have been 
through the file. We must have destroved it. We 
don’t have a copy of it. 

Mr. Nicolaides: Any telegram that this witness 
sent, you haven’t a CQpy of it? 

193 Mr Gittings: That is right. 

Mr. Nicolaides: You either threw it away or des¬ 
troyed it? 

Mr. Gittings: That is right. 

• * * • • 

195 Q. Now, you talked yesterday about the removal 

of this. Did I understand you to state that none of 

the marble had been moved? A. Yes; down in the base- 

* 

merit it had been moved in several places. 

• • « • • 
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Q. You could not do that because there wasn’t suffi¬ 
cient cutting and the marble had to be removed? As I 
understand your testimony, in order to put this 

196 stack in in the stairway, the marble from the floor, 
where the floors were up to a certain point, had to 

be removed? A. Yes, sir. 

Q. Couldn’t the pipe be put in without that being 
moved ? A. Not according to the specifications. 

Q. Why? A. Because the specification says the jpint 
shall be open and tested, tested before being concealed. 

Q. Couldn’t there be a point where it wasn’t behind 
marble? A. No, because there is 72 inches between the 
wainscoting and the iron stringer. 

Q. Your testimony is that the pipe could not be put in 
without the marble being moved because the joint could 
not be concealed? A. Yes; because vou had to leave the 
joints open. ; 

Q. Couldn’t the joint be exposed above the marble? A. 
Yes, but you have a joint below the marble. The pipe was 
five feet long, and you had seventy-two inches. 

Q. Couldn’t the pipe be put in above the marble? A. 
No. According to the specifications—it was a workman 
like manner according to the specifications and it calls 
for all joints exposed and tested before being concealed. 
Q. I understand. Can the pipe be installed without 
removing the marble? A. No. At certain places 

197 “Yes” and certain places “No”. It all depended on 

the condition of the job. j 

Q. Assuming that the pipe could be put in place without 
removing the marble, you could have gone ahead and kept 
going? A. No, because there wasn’t sufficient cutting in 
the cellar to give me a chance to start up. 

Q. Was there sufficient cutting in the ceiling to allow 
you to come down? A. It is wrong to come down. You 
have to go up with the line in case it rains. 
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. Q. It could come down from the top? A. Yes, sir. 

• • • * • 

Q. Now, w’hat about the pipe that was to go in the 
shafts? A. Which ones? 

Q. The two in the shaft and two in the smokestack. A. 
Yes, sir. 

Q. What was to prevent you from installing them? A. 
Tn the contract it called for that Mr. Merando was to 

198 take care of all the scaffolding. 

Q. You read to me where it says that the Merando Com¬ 
pany agreed to install scaffolding in the shafts. A. It says 
here that the Merando Company is to do all the cutting and 
patching, and patching in connection with the marble. Also, 
they are to furnish scaffolds for the sheet metal work, which 
means scaffolding all over the place. 

Q. Does it say that the Merando Company is to furnish 
scaffolding in the shafts? 

Mr. Gittings: There is another letter that pre¬ 
ceded that contract, which is a proposal, dated June 
4th. 

The Court: That is correct. 

Mr. Gittings: He should be shown that proposal. 
The Court: That is part of the contract. 

Mr. Gittings: Yes. 

The Witness: My l>oss informed me. 

Mr. Xieolaides: I object to what his boss told 
him. 

• i t i • 

Q. I ask von does this subcontract contain anything in 
there that says Meiando is to put scaffolding in place? A. 
My boss objected— 

• # « • • 

199 The Court: The contract is in evidence and with 
the proposal I think it covers it as well as he can 
as to what is in the contract. 





97 


200 Q. And your testimony yesterday was that on 
August 13tli you shut down the job? A. Yes; for 

lack of cooperation from the Merando Company. 

Q. That was a Friday evening, was it not? A. Friday 
afternoon. 

Mr. Nicolaides: Have you that letter that I think 

is dated August 12th? j 

* * # * * 

Q. Now, Mr. Curtin, you are familiar with the contents 

of this letter, which is Plaintiff’s Exhibit 7, are you not? 

# # * # # 

The Witness: Yes, sir. 

* # * # * 

201 Q. And major part of the information contained 
in that letter was what you gave Mr. Jestor? A. 

Yes, sir. 

Q. At the bottom of the letter you have this statement: 
For your information, it is in the by-laws of the Pittsburgh 
Plumbers Union that they do all cutting in connection 
with their work? A. Yes, sir. 

Q. What was the purpose of that statement? A. • The 
purpose was—if it is a little thing, I may be ruled out. 
Why, the building trade men—they had taken time and a 
half away because of a decision by the War Labor Bbard, 
and doing any work pertaining to the plumbing, cutting or 
anything, belonged to the plumber. 

Q. Let me see if I can clear this up. This statement in 
here where you state, or where Mr. Jestor states: Foriyour 
information, it is in the by-laws of the Pittsburgh 

202 Plumbers Union that they do all cutting in connec¬ 
tion with their work. You meant to convey to Mr. 

Merando, did you not, that from this time on the cutting 
would have to be done by registered plumbers? A. Yes, 
sir. j 

Q. It could not be done by laborers or anybody other 
than plumbers? A. Yes, sir. 
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Q. In other words, Mr. Curtin, isn’t it a fact that at 
that time you were taking the position that the Merando 
Company could not do any cutting unless it was done by 
registered plumbers? A. Yes, sir. 

Q. Now, cutting was something that was the obligation 
of the Merando Company, was it not ? A. Yes, sir. 

Q. Notwithstanding which you were telling them how 
they had to do it? A. I don't understand. 

Q. You were telling them they had to do it with regis¬ 
tered plumbers? A. I wasn't telling them. I was only 
giving them the rules. 

Q. That is not what you said a while ago. 

The Court: Let us not repeat. 

203 By Mr. Nicolaides: 

Q. Now, you mentioned something about the 
panels in the front of the building had to be removed. A. 
You mean the mahogany panels? 

Q. Yes; in order to get the pipes in. A. Yes, sir. 

Q. And they hadn't been removed? A. Some had and 
some hadn’t. 

* * * • * 

204 Q. Is it a fact, Mr. Curtin, that Mr. McKay was 
ready to remove that panel ? 

205 A. I don't know what he was prepared to do. 

Q. Did you say anything to him about not re¬ 
moving them ? A. Never said a word. 

Q. You don’t know whether he was ready to remove 

them or not? A. No; I didn’t know his mind. 

« • ' * * • 

« 

Q. There is no reason *vhv it should not be removed 
by Mr. McKay? A. He could if he wanted to. 

Q. You would not have any objection to that? A. No. 
Q. It wasn’t any of your business, was it? A. Correct. 
Q. Did the question artee up there, Mr. Curtin, about 


9 
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installing pipes that went up the steps, whether they were 

to be enclosed or not? 

♦ * * * • 

| 

206 A. I suggested that we save all the extra work, 
if we run them exposed, and after consideration—it 

was in the way of a suggestion—it was turned down. It 

was a bad suggestion on my part. 

# # * # * 

i 

207 RE-DIRECT EXAMINATION by Mr. Gittings: 
Q. State whether or not any situation arose in 

this job whereby the cutting work from a certain point had 
to be done by plumbers? A. Well, it was understood 
that these men had done it, and 1 after the job that the Mer- 
ando Company had done in the building, and I left them 

i 

to proceed with, the job, but I informed him that the minute 
the Pittsburgh men came on the job he would have to cease 
that because I didn’t want the Pittsburgh men laid off on 
the same job. I 

Q. When did the Pittsburgh men come on the job? A. 
Anywhere from the 11th of August. 

Q. State whether or not any question came up about 
who should do the cutting from that point on? jA. No 
question. j 

Q. Did they raise any question? A. I knew they had 
to do the cutting. It was according to the rules they had 
to do the cutting, and there should not be any 

208 question. 

Q. That was the reason you were notifying the 
Merando Company to that effect? A. Yes; I notified and 
begged with him on August 6th. 

Q. To keep the men off, these Pittsburgh men ? A. He 
only killed the goose that laid the golden egg. I could see 
things happen weeks before they did. 

Q. At the position of the second and fourth floors where 
you needed friction clamps, state whether it was neces- 

j 

i 
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sary to hold the pipes in place at that point. A. You 
have to hold the weight and everything else. 

The Court: We have been all over that. 

By Mr. Gittings: 

Q. I think he testified that no scaffolding had been done. 
What scaffolding did you mean? A. If you have to go 
up these things, it is anywhere from 100 to 170 feet, and 
you have to pull stuff up and down, hot lead, and if it 
drops on you and it will burn you, and you are in the dirty 
shafts and the well of this smoke pipe. 

Q. In other words, it was t necessary for scaffolding? 
A. Yes; for safety if nothing else. A man would suffo¬ 
cate. 

Q. And no scaffolding had been erected? A. Xot a 
bit of scaffolding had been done. 

Q. You say it was impractical on the stairways 
209 to install pipes without the removal of the marble? 

A. Yes; you can't install it coming down. You 
have :o come up in case of rain, for a temporary hitch, to 
keep that rain out. 

Q. In order to comply with the contract, for a workman¬ 
like job, it was necessary to remove the marble? A. Yes, 
sir. 

Q. That iis- your testimony? A. Yes, sir. 

Q. Do you know what Mr. McKay’s capacity was from 
August 1st on in connection with the job? A. Well, Mr. 
McKay—on August 1st he had called Mr. Merando in 
Washington and asked him to give me permission to cut 
19 and 11 down to keep the job going there. 

Mr. Madison on the 27th said if the Government would 
be given a reduction, he would let us proceed. So Mr. 
Merando told me what the Mathy Company would have 
to pay, and I said: They didn’t have to pay. You are sup¬ 
posed to do all cutting and after he talked to Mr. McKay, 
he said All right, and I went up that evening and told the 
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men where to cut the holes, and after that he had to give 
the Government a reduction of $365 on different work that 
was exposed that was left. 

,Q. Do you know of your own knowledge what Mr. Mc¬ 
Kay’s connection with the Merando Company was after 
August 1st? A. He didn’t have any work after August 
1st. I 


Q. Do you know his connection with the Merando 
210 Company? A. No, I didn’t know his connection. 

Q. Did he do any cutting for them? A. Yes; un¬ 
der my direction, and a couple of their men at the same 
time. 

j 

If a man was off from the Government, he didn’t work 
that night. Some nights you might have three or four. It 
depended on when'the day off came that they didn’t;work. 

Q. You testified on cross-examination, Mr. Curtiii, that 
you had six plumbers on the job about the 12th or 13th 
of August? 1 A. Yes, sir. 

Q. How many of these plumbers were Pittsburgh; men? 
A. Four. Two were Boston men. I had to put those men 
on so they wouldn’t knock my men off. 

These men came as a favor to me, and if you didn’t take 
care of it they would knock them off. 

It is politics all the way through. 

Q. That is the reason you put the additional plumbers 
on? A. Yes, sir. 

Q. Did you need them at that point t A. No, sin 
Mr. Gittings: That is all. I 


RE-CROSS EXAMINATION by Mr. Nicolaide©: j 
Q. Mr. Curtin, did I understand you to say that you 
notified Mr. Merando when the Pittsburgh plumbers 
211 came on the job that the cutting would have to be 
done by plumbers? A. Yes, sir. 


Q. Mr. Curtin, this may be repeating and if it is-I am 
sorry, but wouldn’t it have been possible for you to lav out 




102 


your work so tliat all the joints in the stairs would he in 
exposed areas? A. That ain’t practical. How can you 
put that five foot pipe in? 

Q. Did I understand you to say that you had two Bos¬ 
ton plumbers, and you had to put on four more plumbers 
just as a gesture? A. I had to otherwise the Boston 
plumbers would have been knocked off. 

Q. In addition to your two men these four men weren't 
doing any work? A. We got caught up. 

Q. Was there work for them? A. There wasn't 
enough work for them to do but I would have to hire them. 
I had to put them on. Where you w’ere caught you had to r 
put them on. 

Q. Four men just as a gesture? A. Yes, and if they 
send down six we have to put them on to protect the other 
two men. 

• • # • * 

213 NORMAN S. SPRAGUE was called as a witness 

for and in behalf of the plaintiffs. 

• * • • • 

214 Direct Examination by Mr. Gittings: 

Q. State your full name, Mr. Sprague. A. Nor¬ 
man S. Sprague. 

Q. Where do you reside, Mr. Sprague? A. Pittsburgh, 
Pennsylvania. 

Q. What is your occupation? A. Consulting Engineer. 

Q. How long have you been a consulting engineer? A. 

About twentv-three vears. 

* •> 

Q. State what your education has been. A. I received 
my engineering education in the Massachusetts Institute 
of Technolog}* in Boston. 

Q. Do you have a degree from them? A. No; I took 
special courses in mathematics, surveying, and highway 
and railroad engineering. 
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I am licensed as a professional engineer under the laws 
of the Commonwealth of Pennsylvania. 

Q. N'ow, will you tell his Honor briefly what your ex¬ 
perience has been in engineering? A. Well, my eafly ex¬ 
perience from 1895 for a period of eight years 1 was em¬ 
ployed by the Metropolitan Water and Sew’erage Board 
in the Commonwealth of Massachusetts and engaged upon 
the design and construction of pumping stations^ gate 
houses, reservoirs and pipe lines, and water work construc¬ 
tion and maintenance. 

215 Following that 1 spent a year in New York in con¬ 
nection with an investigation for an additional sup¬ 
ply of water for the City of New York. 

From 1904 to 1907 I was in the employ of the City of 
Pittsburgh, engaged upon the design and construction of 
a slow sand filter plant, which involved the piping and 
plumbing and the pipe gallery, and the pipe outside of the 
plant. ! 

From 1907 to 1921, for a period of fourteen years, I was 
chief engineer for the Bureau of Engineering in the De¬ 
partment of Public Works, the City of Pittsburgh. ■ 

Q. What kind of public works were involved? A. 
Well, among my duties as City Engineer, 1 had general 
supervision over the design and construction of all of the 
public buildings that came within the jurisdiction of the 
Department of Public Works. 

Q. That included plumbing? A. Yes, sir; it included 
everything. Tt included public bathhouses, comfort sta¬ 
tions, and also included general supervision over the con¬ 
struction of the new city-county buildings, and tl» ee mil¬ 
lion dollar structure. 

Q. Take up your further experience from that point on 
in a brief way. A. Well, from 1921 I have been engaged 
in the private practice of my profession continuously except 
for a period of about two years when I was District 
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216 Engineer for the State Highway Department of 
Pennsylvania. 

Among my other duties in that position, it included the 
design construction, and maintenance of all of the build¬ 
ings in the department of Highways in the County of 
Allegheny, Westmoreland, Beaver, and Lawrence, and dur¬ 
ing the last World War I was engineer for the United 
States Housing Corporation and had charge of the Butlei 
Housing Project, which contemplated about 250 houses. 

Q. At Butler, Pennsylvania? A. Butler, Pennsylvania; 
yes sir. 

The Court: I think the gentleman has qualified. 

The Witness: I might say that I am the engineer¬ 
ing member of the Boafd of Arbitration and Claims 
for the State of Pennsylvania, a position which cor¬ 
responds perhaps to the New York Court of Claims, 
although not so comprehensive. 

By Mr. Gittings: 

Q. Are you acquainted with the plaintiff in this case, 
Mr. Joseph Mathy ? A. Yes* sir, I am. 

Q. When did you first meet him, Mr. Sprague? A. 1 
iirst met him on August 26,1943. 

Q. State whether or not you were employed by him at 
that time to do certain work? A. I was retained by Mr. 
Mathy on that date, or by the Mathy Company on that 
date, to make an inspection and report upon 

217 the progress and status of the contract which existed 
between the said company and the Merando Com¬ 
pany for the replacement of the down spouts in the old 
Post Office Building in Pittsburgh, Pennsylvania. 

Q. Now, state whether or not, Mr. Sprague, in connec¬ 
tion with that employment you examined the contract or 
a copy of the contract and a copy of the specifications? A. 
Yes, sir, I did. 

Q. Where did you find them? A. They were furnish¬ 
ed to me by Mr. Mathy, as I recall. 
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Q. Now, following your study of the contract and the 
specifications what, if anything, did you do? A. 1 made 
an examination of the various stacks in the old Post Office 
Building. | 

Q. Well, now, will you tell his Honor briefly, if you 
can, in your own way what condition you found, taking 
up each stack? A. Yes. 

Q. Did you make any notes in connection with the mat¬ 
ter? A. Yes, I made notes right there at the time on the 
job. | 

Q. Have you those notes with you? A. I have. 

Q. Suppose you start in your own way now and tell 
his Honor about it? A. I might say that from these notes 
I plotted a diagram which showed at a glance the ex- 
218 tent of the work which was performed by the Matby 
Company as of the date of my inspection. \ 

Whether or not his Honor would care to see it, i! don’t 
know. 

Mr. Nicolaides: I have no objection to this if the 
Court please, but I reserve the right to question 
about it at a later date. He says it is a diagram he 
prepared. I can’t question that hut I reserye the 
right to go into it in more detail. 

Mr. Gittings: I offer this in evidence. 

The Court: You may have an opportunity to 
examine it and cross examine on it. 

Mr. Nicolaides: I am just reserving my right. 

The Court: You are not objecting to its admis¬ 
sion subject to your opportunity to examine and 
cross examine ? 

Mr. Nicolaides: Yes. 

By Mr. Gittings: 

Q. Now, Mr. Sprague, will you proceed to state what 
condition you found there? A. Stack No. 13 connected 
to the sewer in the basement and completed to the fifth 
floor, except connections. 
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The holes in the second-fourth floors were too small for 
placing the friction clamp. 

The fourth floor required the removal of additional wood 
panels and also the masonry cut for two B connections. 

On the fifth floor the masonry was cut for an A connec¬ 
tion in the new toilet room. It required the removal of 
the tile wall and ceiling for a “B” connection. 

219 By the Court: 

Q. Mr. Sprague, had the pipe gone as far as the 
cutting and the removal would permit? A. It had, your 
Honor. 

Q. Let me know about each of these as you go along. 
A. I might say, perhaps, to put it all together, that the 
work— 

Q. (Interposing) I don’t want to interrupt you. You 
probably have you own way of testifying. 

By Mr. Gittings: 

Q. I could ask this question, this general question, and 
maybe it would be to the point. State whether or not at the 
time you made your inspection the plumbing work had 
proceeded as far as it could in connection with the cutting 
work? A. It had, yes, sir, and that applies to all of the 
stacks. 

On stack No. 14, it was connected to the sewer in the base¬ 
ment and completed to the fifth floor, except the connec¬ 
tions. 

The holes in the second and fourth floors which had been 
cut were too small for the placing of friction clamps. 

The fourth floor requires the removal of wood panels 
and cutting of masonry for two B connections. 

On the fifth floor the baseboard needed to be cut and 
also the masonry for an “A” connection. 

220 Stack No. 16, connected to the sewer in the base¬ 
ment and completed to the fifth floor except connec¬ 
tions. Holes in the second and fourth floors too small for 
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placing friction clamps. Wood panels and masonry were 
not cut for 3-B connections on third and fourth floors. 
Fifth floor cut and break masonry in floor and for 2-A and 
1-D connections. 

Stack Xo. 17 connected to sewer in basement anct com¬ 
pleted to fifth floor except connections. Holes in second 
and fourth floors too small for placing of friction clamps. 
(Jut masonry, remove additional wood panels and enlarge 
holes in 3-B connections. Fifth floor, cut masonry for A 
connection. I 


Stack Xo. IS. This stack is located in the coal bin and 
not connected to the sewer. It starts at a point 7V*> feet 
above basement floor and extends to the fifth floor and 
is complete except connections. Removal of about 35 
tons of coal is necessary before the connections can be 
made to the sewer. Holes in second and fourth floors too 
small for placing friction clamps. Cut masonry on second 
and fourth floors for three B connections and remove tile 
in woman’s toilet on fourth floor. Fifth floor, cut masonry 
and remove floor for one A and one D connections. 

Stack Xo. 19. Connected to sewer in basement and com¬ 
pleted to the fifth floor except connections. Holes in first, 
second and fourth floors too small for placing friction 
clamps. Second and third floors, remove additional 
221 wood panels and cut masonry for two B connections. 

Galvanized iron duct interferes with B connections at 
ceiling of second floor. Fifth floor, enlarge hole and cut 
masonry for one B and two A connections. The A connec¬ 
tion extends about 30 feet above the roof of the tower. 

i 

Stack No. 11, connected to sewer in basement and.com- 
pleted except connections. Holes on first, second and fourth 
floors too small for placing friction clamps. Second and 
third floors, remove additional wood panels and cut ma- 
sonrv for two B connections. Galvanized iron duct inter- 





108 


feres with B connections at ceiling on second floor. Fifth 
floor, enlarge hole and cut masonry for B and two A con¬ 
nections. One A connection extends about 30 feet above 
the roof of tower. 

Stack 21, connected to sewer in basement and extended 
to a point about 8 feet above basement floor level. This 
stack is located back of toilet wall. Marble partition in 
back of wall, both removed with two sections of base 
course. First floor stair landing, plaster over chase 
removed for a height of 43 inches above the wainscot. 
Second floor stair landing, plaster over chase removed for 
a height of 36 inches. Distance between openings 6M> 
feet. First stair landing above second floor, plaster re¬ 
moved over chase for a height of 34 inches. Second stair 
landing above second floor, plaster over chase removed for 
a height of 34 inches. Third stair landing above second 
floor, plaster over chase removed for a height of 34 inches. 

Between the third and fourth floors there are three 
222 stair landings and the plaster was removed over the 
chase at each location for a height of 34 inches. 
Fifth floor, plaster removed from chase top of marble 
wainscot to ceiling. Xo marble removed except in the 
basement. One A connection extends about 30 feet above 
the roof of the tower. 

Q. Now, Mr. Sprague, at this point, referring your at¬ 
tention to Stacks Xos. 19, 11 and 20, state whether or not 
any extension had been done in the tower on that line? 
A. Xo, there was no work done. 

Q. Can you state why? A. Well, there was scaffolding 
required to erect this above the roof of the tower and also 
the holes in the concrete walls were not cut through. 

Q. It was necessary for more cutting to be done? A. 
That was the first thing to b*e done, was the cutting in the 
stairways leading into the towers. That would be the first 
operation. 
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Q. It had not been done? A. No, sir, it had not. 

Q. In relation to St<*ck 21, you said no marble removed 
except in basement. State whether or not in your opinion 
it was necessary to remove further marble? A. The mar¬ 
ble wainscoting- in the stairways for all of those; stacks, 
in my opinion it was necessary that the wainscoting be 
removed in order to comply with the requirements 

223 of the specifications. 

Q. Can you explain that in a little more detail? 
A. Yes. The contract provides that these stacks shall be 
tested to determine whether they are water-tight after 
they have been installed, and the specifications provide that 
the stacks shall be filled with water for their entire length 
and subjected to a hydrostatic test of 30 minutes, find the 
resulting pressure from that test would be in the neighbor¬ 
hood of about 45 pounds, and in order to determine the 
effectiveness of the workmanship it was necessary to have 
the joints exposed as contemplated by the contract and 
specifications. 

Q. The specification called for the joints to be exposed? 
A. Yes, sir. That is Section 4-0, page 6 of the specifica¬ 
tions. 

! 

Q. All right, now, coming back to your report on Stack 
No. 22, will you proceed from there, please? A. Stack 22 
is connected to sewer in basement and extends to a point 
b l /> feet above the basement floor level. Stack No. 26— 
this all relates to No. 22 that I am giving you. Stack No. 
26 is connected to this stack. Marble wainscot and floor 
removed and replaced in the basement. Plaster removed 
over chases at the first and second stair landings, first and 
second stair landings above the second floor, and 1 at the 
third landing above the second floor. This riser ex- 

224 tends to a point 8 feet below the top of wainscot 

where hole was cut about 12 inches square. No mar¬ 
ble removed except in basement. j 
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Q. State whether or not it was necessary in your 
opinion to remove the other marble at this stack? A. Yes. 
In my opinion it is necessary. 

The Court: For the same reason you stated in 
the others? 

The "Witness: Yes, sir. I might say that there are 
other reasons, in my opinion, why the marble wain¬ 
scot should be removed. 

By Mr. Gittings: 

Q. Please state them. A. And that is, that the work 
can be done much quicker by having the wainscoting re¬ 
moved and thus reduce the hazard incident to the flooding 
of the building. In other words, the work can be installed 
quicker and reduce the hazard of flooding the building 
by doing the work in much shorter time than can be done 
with the wainscot in place. I do not think it makes a more 
workmanlike job because you have lots of joints. With 
the marble wainscoting removed the pipe can be put in 
in 5-foot sections without cutting it, whereas with the wain¬ 
scoting in place, in some instances it would be necessary to 
cut the pipe in short- sections and that, of course, would 
increase the number of joints and the liability of leakage. 
In other words, the more joints the greater liability for 
leakage. 

Q. What would the cost involved? A. I think 
225 the cost involved would be just about as expensive 
if the marble was removed. It would cost some 
money to remove it, but the advantage gained by the in¬ 
stallation of the pipe, for the reasons I have mentioned, 
I think would justify and offset the additional cost if there 
was no removal and replacement of the marble. 

Q. I think we have come to stack No. 26. A. Stack 
No. 26. This stack is connected to No. 22 in the basement 
and is completed to the fifth floor except the connections. 
Holes in the first, second and third floors too small for 
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placing friction clamps. Remove wood panels on fourth 
floor and cut masonry for B connections at second and 
fourth floors. Also have an A connection at fifth floor and 
cut wood floor for a D connection. 

Stack No. 1. This stack starts at a point 8.5 feet above 
the basement floor level and extends to the fifth floor. 
Not connected to sewer. Otherwise complete except con¬ 
nections. Holes on the first, second and third floors too 
small for placing friction clamps. Remove mahogany 
panels. Cut masonry in large holes for three B and: one A 
connection at the second, fourth and fifth floors. 

Stack No. 24. This stack is complete from the first floor 
to the fifth floor except connections, including the conec- 
tion to the sewer in the basement. Wainscoting slab re¬ 


moved in basement and hole cut through brick wall. 

for 


Addi¬ 
tional cutting and digging required for making 
226 sewer connection. Holes on the second and fourth 
floors too small for placing friction clamps. Remove 
additional wood panels on fourth floor and cut masonry for 
B connection at second and fourth floors and for A 
connection at fifth floor. The holes at ceiling should be 
enlarged. 

Stack No. 6 starts at a point 9 feet above the basement 
floor level and erected to the fifth floor complete, except con¬ 
nections, including connection to the sewer. Section of 
marble floor and one slab of marble wainscot removed in. 
basement. Cut chase in brickwork for sewer connection. 
Holes cut in first, second and fourth floors too small for the 
placing of friction clamps. Cut masonry and remove; addi¬ 
tional wood panels for three B connections on second, 
fourth and fifth floors. Also cut masonry for A connection 
on fifth floor. 

Stack No. 7 starts at first floor ceiling and erected to 
fifth floor. Complete except for connections, including con¬ 
nections with sewer. One slab of marble wainscot removed 





in basement and hole cut through brick wall. Mahogany 
panels to be removed on stairway leading from basement. 
Holes in first, second and fourth floors too small for the 
placing of friction clamps. Cut masonry for B connections 
at second floor and for an A and B connection at fifth floor. 
Stack No. 25. This stack is located in the vault, erected 
from a point 7 Mi feet above the basement floor level 

227 to the fifth floor. Complete except connections, in¬ 
cluding connection to sewer. Holes cut in first, 

second and fourth floors too small for the placing of fric¬ 
tion clamps. Remove additional wood panels and cut out 
masonry for B connections on first, second and fourth 
floors and an A connection on fifth floor. 

Stack No. 9. No work done on this stack by the 
Mathy Company. The only work done was the removal 
of plaster over the chases on the stair landings between the 
second and third floors for a height of 38 inches above the 
top of the marble wainscoting. 

Q. Mr. Sprague, at this point state whether or not the 
condition of that stack was sufficient so far as cutting 
work was concerned? A. The onlv work that has been done 
on stack No. 9 was the removal of the plaster over the chases 
on the stair landings, and that was not sufficient to permit 
the Mathy Company to go ahead. 

Q. All right. Take up the next one you have there. A. 
Stack No. 10. No work done on this stack from the base¬ 
ment to the second floor by either party. Plaster removed 
over chases on stair landings between second and fifth floors 
above the top of the wainscoting for a height of 34 inches. 
Fifth floor plaster removed over chase from top of wains¬ 
cot on stair landing to ceiling. Top section of wainscot re¬ 
moved. This stack extends about 30 feet above the 

228 roof of the tower. No work done on the extension 
of the tower. 

Q. Mr. Sprague, state whether or not this stack was in 
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condition, so far as cutting work was concerned, for the 
Mathy Company to have proceeded wdth their part of the 
plumbing work? A. No, it was not, because the holes had 
not been cut in the stairway from the fifth floor concrete 
walls and masonry. j 

Q. Do these stacks you have taken up take in all the 
stacks! A. No. Those are just the stacks that the!Mathy 
Company worked upon. 

Q. What was the condition as to the other stacks, first, 
as to the cutting! A. The Mathy Company worked on 15 
stacks altogether and two of those stacks, Nos. 21 and 22, 
were merely connected to the sewer in the basement by a 
short riser of about 7 or 8 feet, and that was the only work 
that had been done on those two stacks. 

Q. What was the condition as to the other stacks upon 
which the Mathy Company had done no work! A. Those 
stacks upon which the Mathy Company had performed no 
work were Nos. 2, 3, 4, 5, 8, 9, 10, 12, 15, 20, and 23, 11 
stacks altogether. 

Q. Now, state what the condition of the cutting work 
was on those 11 stacks at the time you made your inspec¬ 
tion! x\. Well, it varied on each one. Taking them 

i 

229 in the order I have them here, Stack No. 2— | 

Q. (Interposing) Maybe I can shorten it jin this 

way. 

Mr. Nicolaides: Let him go ahead. 

! 

The Court: I think perhaps it could be covered in 
one statement. 

Mr. Gittings: That is what I was going to try to 
do. ! 

The Court: In one statement, in the sense of 
whether or not, as to any one of those 11, sufficient 
cutting and removal work had been done to permit 
work to proceed in the placement of the plumbing. 
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A. No, they had not done sufficient work on any of the 
11. I might explain that. 

The Court: Is that what you had in mind? 

Mr. Gittings: Yes, sir. I thought we could short¬ 
en it. 

A. I would like to make a statement concerning the na¬ 
ture of this work. 

These stacks run from the roof, taking the roof water 
down into the sewer. Now, work of that nature, in order to 
prevent possible flooding of the rooms, or anything of that 
character, when we start at the connections to the sewer, it 
is essential that you carry it right along to the top in the 
minimum time so as to prevent flooding and damage. 

Q. Now, Mr. Sprague, based upon your examination of 
the contract and specifications and your examination of 
the work, state what, in your opinion, was the per- 
230 centage of the contract performed by the Mathy Com¬ 
pany at the time you made your examination or in¬ 
spection? A. I estimated about 40 per cent completed at 
that time. That was August 30th. 

Q. State whether or not the Merando Company, to your 
knowledge, had done anv further work on the contract from 
tlie time the work had been shut down by the Mathy Com¬ 
pany at that time? A. August 30th? 

Q. No, between the time the job was shut down on Au¬ 
gust 13th and the time vou made vour examination, had 
any additional work been done, to your knowledge, by the 
Merando Company ? A. Not to my knowledge, no, sir. 

Q. Mr. Sprague, based upon your examination of the 
work at that time, state whether or not there was sufficient 
cutting work available for the Mathy Company to have 
proceeded with any plumbing work? A. The cutting work 
had only been partially completed on all of these stacks, 
and from my experience and investigation of the conditions 
prevailing upon that contract the Mathy Company would 
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not be justified under any circumstances in continuing the 
work, because there was, frankly, nothing for them to do. 

Q. Mr. Sprague, from your examination of the specifica¬ 
tions and the contract, your physical examination of the 
work that was done, state whether or not, ini your 

231 opinion, as an expert, this job would have been com¬ 
pleted by September 16th if the Merando Company 

had performed properly and efficiently their part of the 
contract relating to the cutting? A. From my observa¬ 
tion and notes that I took of this contract and the pondi- 
tions as I found them, 1 feel I am justified in the conclusion 
had the work proceeded by the Mathv Company without 
any interruptions and with the holes and work which was 
to be performed by the Mathv Company in suitable Condi¬ 
tions, that the contract could have been completed by Sep¬ 
tember 16th, 1943. 

Q. You mean proper cutting by the Merando Company; 
not the Mathy Company? A. Yes, the Merando Company. 

Q. I hand you these photographs, Mr. Sprague, and ask 
you if you have been over the same? A. Yes, I have. As 
a matter of fact, I was present when the first—well, about 
60 of them were taken. Mr. Curtin and I were present and 
directed the photographer where to take the pictures and 
gave him the details to put in the pictures. 

Q. Do they properly reflect the conditions before the 
Merando Company resumed work under this contract and 
afterwards? A. Yes, they do. The pictures were taken 
on four different dates, August 31st, September 7th; Sep¬ 
tember 9th, and September 11th. j 

232 Q. Can you state to his Honor what the necessity 
w*as to do this cutting work for the installation of 

the friction clamps? A. Yes. The contract plans con¬ 
template the placing of these friction clamps at the second 
and fourth floors on 22 stacks and, according to the contract 
plans, these clamps must be placed in the floors at a depth 
of about 2 inches below the surface, and, also, the hole 


j 
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through the floor must be of sufficient size to put in a sleeve 
—something like that, I suppose (illustrating)—outside of 
the pipe, and none of these 44 holes in the floors were of 
sufficient size or of sufficient depth to install the clamps. 

Q. IVas that a material part of the necessary cutting 
work? A. It was a very material part, because the clamps 
are put there to support the pipes. 

There is a drawing here, if you want to see it. 

The Court: I have seen it. 

Mr. Gittings: You can take the witness. 

The Court: There is one thing, if I might suggest 
it, that I would like to inquire about. It is the ques¬ 
tion as to the necessity of scaffolding in those two 
vents or shafts. I don’t think Mr. Sprague covered 
that. Can you find out his opinion about that? 

By Mr. Gittings : 

Q. Mr. Sprague, certain of these stacks were to 
233 be concealed. A. Yes. Under the contract four of 
these stacks were concealed in their entirety. Four 
of them, Nos. 2, 3, 4 and 5, were to be concealed from the 
basement to the second floor and exposed above the second 
floor. Eighteen of them were exposed for their entire 
length. 

Q. Now, were certain of the stacks to be concealed or 
run tlirough the ventilating shaft? A. Yes. 

Q. IVas it necessary to do any scaffolding to properly 
do the plumbing work? A. Yes. They would have to put 
up a scaffold to get up to the top of them and run them up 
to the roof. 

Q. It was necessary that scaffolding be done in those 
shafts? A. Yes, sir. 

Q. Had it been done at the time you were there and 
made your examination on August 30th? A. No. I saw 
no scaffolding of any kind at all. There was none in exist¬ 


ence. 
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CROSS EXAMINATION by Mr. Nicolaides: 

Q. Mr. Sprague, you just testified that this job could 
have been completed by September 16, 1943? A.j Yes, 
sir. j 

234 Q. Wouldn’t that depend on the number of men 
working on it? A. You have to have a sufficient 
force, yes. 

Q. What did you have in mind as a sufficient number of 
plumbers to do the work as you stated, so that it could be 
completed by September 16th, 1943? A. Well, my opinion 
is, if the Mathy Company had perhaps six or eight plumb¬ 
ers on the job it could have been completed by September 
16th. 

Q. You say with six or eight plumbers, and pushing the 
job? A. Yes. Oh, yes. 

Mr. Nicolaides: That is all I have. 


By Mr. Gittings: j 

Q. Mr. Sprague, vour last testimony was that if : six or 
eight plumbers had been put on this job it could have been 
completed on September 16th? A. That is correct. 
235 Q. You mean you predicate your opinion based 
upon proper cutting work to have been done in ad¬ 
vance? A. Oh, yes. That is predicated upon the work 
being in condition so the force could go ahead and work 
with expedition. 

Q. You did not mean that at the time you made your 
original examination it could have been completed within 
that time? A. No, I did not. I am assuming everything is 
in readiness so that when the time comes to install the 
pipes that the masonry will all be in order and the plumbers 
can proceed at that time. 
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JOHN J. REARDON was called as a witness on behalf 
of the plaintiffs * * *. 

Direct Examination by Mr. Gittings: 

Q. Will you state your full name? A. John J. Rear¬ 
don. 

Q. Where do you reside, Mr. Reardon? A. At Swiss- 
vale, Pennsylvania. 

Q. What is your occupation? A. Assistant Custodian 
and Engineman for the United States Post Office 

236 Department. 

Q. Where is that located? A. Pittsburgh, Pa. 

Q. The post office building you refer to is the building 
involved under this contract concerned in this litigation? 
A. Yes, sir. 

Q. Are you acquainted with Mr. Curtin? A. Yes, sir. 

Q. And Mr. Merando? A. Yes, sir. 

Q. And Mr. Jester? A. Yes, sir. 

Q. And Mr. Joseph Mathy? A. Yes, sir. 

Q. What was your connection, if any, in relation to 
these plumbing and sheet metal repairs to the old post office 
building? A. Well, my duties as assistant custodian and 
engineman called for me to assume the duties of a govern¬ 
ment representative, inasmuch as I am supposed to see 
that the work is performed according to the specifications 
and plans of the contract. 

Q. State whether or not you did that on this job? A. I 
did, yes. 

Q. Coming to the time this job was shut down by the 
Mathy Company, do you recall the date or the approximate 
date? A. The date it stopped was August 13th, a Fri¬ 
day. 

237 Q. Are you familiar, personally, with the condi¬ 
tions which existed on the job at that time? A Yes, 

sir. 
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Q. What do your duties as custodian of the building 
involve? A. I am supposed to look after the fellows un¬ 
der me; that is, to see to the cleanliness, guarding and 
maintenance of the building, to see that it is kept up. 

Q. What has been your business experience? A. Well, 
I had about 20 years experience with the United States 
Steel Corporation previous to my connection with the gov¬ 
ernment. 

Q. Doing what kind of work? A. Well, it was split 
up; about 10 years clerical and about 10 years mechanical. 
The mechanical part included operating both portable en¬ 
gines and stationary engines and working as a mechanic 
in a machine shop and in a plumbing shop and with the 
steamfitters. j 

Q. What are your duties as custodian of the old Pitts¬ 
burgh post office building? A. To supervise the custo¬ 
dial forces, maintenance, cleanliness and the guarding of 
the government property. 

Q. What do you mean by maintenance? A. By main¬ 
tenance I mean the upkeep of the building, mechanical and 
electrical equipment. i 

238 Q. By that you mean the heating and plumbing 
equipment? A. Heating and plumbing and elec¬ 
trical equipment. 

Q. Coming back to August 13th, when this job was shut 
down, state whether or not there was sufficient cutting 
work ahead for the Mathy Company to have continued 
their plumbing work on that date, in your opinion? A. It 
is my considered opinion there was insufficient cutting to 
permit the Mathy Company to continue. 

Q. State whether or not, Mr. Reardon, the cutting 
work up to that point had not been sufficiently fast for the 
Mathy Company to proceed in a workmanlike manner? A. 
A week previous to the stoppage of this job I would say 
there was sufficient cutting done, but when additional 
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plumbers were brought in and no cutting was performed 
for these additional plumbers, they used up all the avail¬ 
able space for performing this work. 

Q. State whether or not in your opinion if proper cut¬ 
ting work had been done in advance, and efficiently, this 
job could have been completed by the Mathy Company by 
September 16th? A. It is also my considered opinion that 
if sufficient cutting had been done to permit the Mathy 
Company to continue, it would have been completed on 
time. 

Q. Mr. Reardon, after the work was shut down by the 
Mathy Company, state whether or not you were present 
at a conference between Mr. Jester, Mr. Curtin and 
239 Mr. Merando? A. I was at a meeting or a confer¬ 
ence where Mr. MeCleary, Mr. Merando, Mr. Jes¬ 
ter, Mr. Curtin and myself were present. 

Q. Can you state what if anything was said by Mr. Jes¬ 
ter as to the willingness of the Mathy Company to resume 
this work, at that meeting? A. T recall that meeting 
around noon on Saturday—the date I would not know. It 
seemed like there had been some arrangement made where¬ 
by they would meet in my office with the understanding that 
I would listen to their stories, their conference and dis¬ 
cussions. At the beginning of this meeting it seems like 
Mr. Merando brought in Mr. McClearv and made him ac- 
quainted with Mr. Jester, as his representative. Mr. Mc- 
Cleary asked Mr. Jester under what conditions he would 
proceed with the job, and there are some points there that 
I do not recall just exactly what they were, but lie did state 
after a while seven of them there, and they went over them 
item by item. Mr. MeCleary asked Mr. Jester if those 
were the only conditions on which he would reopen this job, 
and Mr. Jester said they were, and in my impression that 
I got— 

• * • • • 
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Q. Did Mr. Jester state a willingness to proceed with 
the job? 

Mr. Nicolaides: I object to the question. Let 

240 him state what lie said, not that he expressed a will¬ 
ingness. 

The Court: I understood the witness to say; that 
he expressed a willingness to go ahead with the work 
under certain conditions. 

Mr. Nicolaides: Under seven conditions, sir. 

The Court: Is that right? 

The Witness: That is right. 

By Mr. Gittings: 

Q. That was the purpose of the conference, was it not? 
A. That is right. 

Q. Were the parties able to get together? A. No, sir. 
Q. Mr. Reardon, state whether or not you were pres¬ 
ent at a further meeting between Mr. Mathy, Mr. Jester 
and Mr. Merando? A. Yes, sir. At a certain evening I 
was at home and received a telephone call from Mr, Jes- 

i 

ter. He stated that— 

Q. (Interposing) Don’t tell what he stated. Did you 
go to the meeting? A. Yes, sir. I 

Q. Where was it held? A. In my office. 

Q. What was the purpose of the meeting, if you know? 
A. It was my understanding to have a little conference 
there with Mr. Merando and with Mr. Mathy to resume the 
job. i 

Q. Now, tell us what took place, in substance. 

241 A. Right from the beginning when I was contact¬ 
ed? 

Q. No; from the time the meeting started and Mr. Me¬ 
rando and all were present. A. I met Mr. Mathy, Mr. 
Curtin and Mr. Jester. They went around the job, all 
over the building, stack by stack, and came back to my 

office. Mr. Mathv asked me if it was— 

•/ 

• * * • • i 



Mr. Xicolaides: I think the question was what 
transpired at the meeting. 

Mr. Gittings: That is the question. 

The Court: When the two men were present. You 
can state whatever was said between them when 
the two were present. 

A. When the meeting came to order Mr. Mathv asked 
Mr. Merando if it was possible to get this job going. Mr. 
Merando said, I think, it is too late. Mr. Mathy suggest¬ 
ed to lind out definitely whether it was possible to open 
the job up, and stated without regard for the cost. He 
wanted to get the job through, and if there were any 

242 difficulties which arose during the course of the com¬ 
pletion of the job it would be threshed out after¬ 
ward. Mr. Merando said his representative was in Phil¬ 
adelphia, Mr. McCleary. Mr. Mathy suggested contact¬ 
ing him and on two different occasions over the telephone 
Mr. Merando made an attempt to contact Mr. McCleary, 
but was unable, and the meeting broke up. 

Mr. Gittings: You can take the witness. 

CROSS EXAMINATION: 

• • • • # 

243 Q. Mr. Reardon, you said, I believe, that the con¬ 
tract previous to the stoppage of the work—the work 

stoppage, you said, was on August 13th, which was a Fri¬ 
day? A. That is right. 

Q. As I understand it, for that week there were a large 
number of plumbers working? A. Yes, sir; I believe six. 

Q. But previous to that there had been only two besides 
Mr. Curtin? A. Yes, sir. 

Q. I also understood you to say that because of the 
fact that for that week previous to August 13th, because 
of the large number of plumbers coming to work, they 
were able to catch up? A. That is right. 
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Q. In other words, these six plumbers were doing the 
work that was necessary to be done? A. That is right. 
The building was opened up sufficiently to permit him to 
use that number of plumbers there. 

Q. There was sufficient work for that number of 

244 plumbers to do? A. Yes, sir. 

Q. They were not fooling their time away, were 
they? A. No. 

Q. They were actually working? A. Certainly. 

Q. The work was there available for them to do ? A. 
That is right. 

Q. You made a statement, Mr. Reardon, that in your 
opinion at the time this w’ork stopped on August 13th there 
was insufficient cutting work to permit the Mathy Company 
to continue? A. I did, sir. 

Q. Give us a little detail of what you base that state¬ 
ment on. Can you tell me, first, what cutting has been 
done, in detail? A. From the beginning of the job? 

Q. No. I am talking about as far as the condition of the 
building was concerned, can you tell me what cutting had 
been done? A. On August 13th? 

Q. Yes. I want you to tell me what cutting had not 
been done and where no pipe had been installed. A- I 
don’t remember saying about that. In fact, there was no 
cutting, to my knowledge, on the fifth floor. | 

Q. What cutting had not been done, or had been done? 
A. Practically on a certain number of stacks. 

245 Q. Well, tell me what cutting was done. You 
said there was not sufficient cutting. A. Let us take 

one stack, No. 11. 

Q. That is one out of twenty-four. A. That was my 
room. The last day they worked there they were working, 
I think and they finished half-way down the floor and the 
ceiling on the third floor. 

i 

i 
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Q. You were on the second floor? A. That is right. 
They finished there. The cutting to receive that opening 

was not sufficiently large to permit them to continue. 

# * • * « 

246 Q. Tell me what cutting had been done, because 
you said there had not been sufficient cutting. So 

far, you have told me about the third floor. A. I was 
talking about Xo. 11. 

Q. Yes, because that went through your office? A. Yes. 
Well, down at the basement there wms a little cutting down 
there, and I imagine around all the stacks down there, 
but not sufficient quantity to permit them to go 

247 down and make connections. 

Q. Why not? A. Because they were not large 

enough, not deep enough. 

♦ « * * # 

Q. Hadn’t a lot of plaster been taken down on the walls 

by the stairways? A. Yes, sir, the second floor. 

• • • • * 

248 Q. Yes. As a matter of fact, all that plaster had 
been knocked off, had it not? A. Not all of it. 

There was some on there. I saw them breaking pieces off. 
Q. But that would not have prevented the work going 

on ? A. Xo. That would not stop the installation. 

* • • * • 

249 RE-DIRECT EXAMINATION: 

By Mr. Gittings: 

Q. Did this stack No. 11 go up through the stairway? 
A. Xo, sir. It was a room stack. 

Q. Of the stacks that went up through the stair- 

250 way, state whether or not the marble had been re¬ 
moved? A. Xo, sir. 

* ■* * * • 
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251 JAMES THOMAS McKAY was called as a wit¬ 
ness for and on behalf of the plaintiff and, having 

been first duly sworn, assumed the witness stand and, upon 
examination, testified as follows: 

j 

Direct Examination: 

By Mr. Gittings: 

Q. State your full name. A. James Thomas McKay. 
Q. Where do you reside ? A. Swissville, Pennsylvania. 
Q. Is that near Pittsburgh? A. Yes, sir. 

Q. What is your occupation? A. Engineer, 

252 stationary engineer. 

Q. Where are you employed? A. U. S. Govern¬ 
ment, old post office. 

Q. What location? A. Pittsburgh. 

Q. The old post office, Pittsburgh? A. Yes, sir. ; 

Q. How long have you been employed there? A. 
Eighteen years. 

Q. What are you duties? A. I am an engineer, t look 
after the heating plant and equipment of the post office. 

Q. Plumbing? A. Plumbing, and equipment ip the 
building, and make minor repairs. 

Q. You have been there 18 years? A. Yes. 

Q. Do you know Mr. Merando? A. Yes, sir. 

Q. Do you know Mr. Curtin? A. Yes, sir. 

Q. Do you know Mr. Mathy, sitting here? A. Yes?, sir. 
Q. And you know Mr. Jester? A. Yes, sir. j 

253 Q. Now, directing your attention to this job, the 
plumbing and sheet metal work on the old post office 

building, what, if anything, did you have officially to do in 
connection with it? A. Well, I was supposed to go around 
and look things over when the men was on the job, when the 
plumbers was on the job, and if I found anything wrong I 
would take it up with my superior. 

Q. Who was your superior? A. Mr. Reardon. 
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Q. You watched the work as it progressed? A. At 
times, except when I was away some place else. I had two 
post offices. 

Q. Now, who else were employed when Mr. SehalYner 
was there ? A. Was employed ? 

Q. Yes? A. Well, we were doing that in the evenings 
and Saturdays, when we was off. 

Q. Who do you mean by “we?” A. There was five, 
sometimes six. 

Q. And were the others employed in the post office? A. 
Yes, sir. 

Q. And did this work after hours? A. After 
254 hours, probably worked about five hours a night, five 
to nine or ten. 

Q. Were any of these men, including yourself, registered 
plumbers? A. No, nothing. 

Q. What was their employment around the building? 
A. Firemen, and coal passers, and engineer. 

Q. Who employed you? A. Mr. Schaffner. 

Q. When did you commence to work, as you recall? A. 
Well, as soon as they started on that job, about a week or 
two after they started on that job, but I couldn’t say the 
dates. 

Q. From whom did you take your instructions? A. Mr. 
Schaffner. 

Q. From Mr. Schaffner? A. Yes, sir. 

Q. Did there come a period of time on or about August 
1st when Mr. Schaffner was .no longer on the job? A. That 
is it. 

Q. Did you continue your work of cutting ? A. We con¬ 
tinued cutting the pipe and the floors. 

Q. You and these other five men? A. The other five 
men. 

Q. From whom did you take your instructions then? A. 
Mr. Curtin. 
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255 Q. Mr. Curtin? A. He was the only one capable 
to do it. We wouldn’t know where to cut but for 

him. 

Q. During the time before Mr. Schaffner left the job 
did you have any discussion with Mr. Merando? A. No. 

Q. State whether or not Mr. Merando employed you to 
take over Mr. Schaffner’s position— A. (Interposing): 
No. | 

Q. (Continuing):—as supervisor? A. No. 

Q. You just continued the cutting work? A. Yes, sir, we 
just continued the cutting work; that is all we done. 

Q. State whether or not you and the other five:men 
were being paid at that time by Mr. Merando? A. Ob, yes, 
Mr. Merando paid us. i 

Q. Had you been paid at that time up to date? A. Up 
to the date we quit? 

Q. Yes? A. Yes, sir, we got paid. 

Q. When? A. I couldn’t say when. 

Q. Afterward or before? A. Yes, after we were done 
we got paid. j 

256 Q. Mr. McKay, please state whether or not, in 
your opinion, there was sufficient cutting work done 

at the time the Matliy Company ceased work on this job for 
them to have continued doing the plumbing work? A. ; For 
Mr. Curtin to have continued? 

Q. Yes? A. In my opinion there was not. i 

Q. There was not? A. No. 

Q. Can you explain to us and his Honor why? A. Be¬ 
cause most of the holes we had cut, it was only test holes 
to find what we had back of that wall. 

Q. You mean that there were some holes that already 
had been cut? A. Yes. 

Q. But they were test holes? A. Well, there were some 
of them bigger than others, but they was mostly test holes. 
If Mr. Curtain came around and wanted to get the pipe in 
we made it larger. 
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Q. And there was not sufficient work in advance? A. 
No, I will sav there was not. 

Q. Mr. McKay, were you present at a conversation be¬ 
tween Mr. Merando and Mr. Curtain after the work had 
stopped? A. Yes; down in the engine room. 

Q. State what conversation you heard take place 

257 between Mr. Merando and Mr. Curtin? A. Mr. 
Merando wanted Mr. Curtin to take over the job. 

Q. He asked him to take over the job? A. Yes. 

Q. What did Mr. Curtin say? A. “No,” he said, “I 
don’t do things like that. I have a principle, I don’t do things 
like that,” and my work then took me away and I didn’t 
hear the rest of the conversation. 

Q. You didn’t hear all of it? A. No. 

Q. But you did hear that ? A. I did hear that. 

The Court: What was the answer? What did 
you say Curtin said? 

The Witness: lie said, “I don’t do things like 
that, I have got a principle. I don’t bother with 
anything like that.” 

By Mr. Gittings: 

Q. Well, Mr. McKay, did you remove any wooden pan¬ 
els? A. No. 

Q. Were you, or your men, competent to do that char¬ 
acter of work? A. Well, we wasn’t capable of doing that; 
that is a carpenter’s job. 

Q. You were not capable? A. No. 

258 Q. State whether or not you or any of the other 
five men removed any marble? A. No. 

Q. From the stairway? A. No. 

Q. Were you capable of doing that? A. Removing the 
marble ? 

Q. Removing the marble? A. No. 

Mr. Gittings: You may take the witness. 
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CROSS EXAMINATION by Mr. Nicolaides: 

Q. Mr. McKay, you remember when Mr. Schaffner 
left? A. Yes, sir. 

Q. That was on Sunday, wasn’t it? A. It was on 
Sunday. I don’t remember the date, though. 

Q. But it was on Sunday? A. Yes, sir. 

Q. And isn’t it a fact that when Mr. Schaffner left that 
he left you in charge? A. No; there 'was no charge to do. 

Q. Well, didn’t you keep the men’s time? A. No, I 
didn’t even keep the men’s time. 

Q. You didn’t even keep the men’s time? A. No, 
sir. 

259 Q. Well, who did keep the men’s time? A. A 
man named Glow, Andy Glow we called him. 

Q. You were in touch with Merando, though, weren’t 
vou? A. No. ! 

Q. You were not? A. No, sir. 

Q. Did you ever see that before, Mr. McKay? (Hand¬ 
ing paper writing to the witness.) A. Yes, I sent that to 
Mr. Merando. 

* # # • # 

i 

(Thereupon the letter dated August 10,; 1943, 
signed J. T. McKay, was marked Defendant’s Ex¬ 
hibit No. 1 for identification.) 

• * • # • 


260 By Mr. Nicolaides: 

Q. Now, do I understand that this is a document 
w r hich you sent to Mr. Merando ? A. Yes, sir. 

Q. And in this document you state that you attach a 
time report, do you not? A. Yes, that was put in. i 
Q. You sent that to Mr. Merando? A. I didn’t send 
it. I just put the letter in and somebody else sent it. 


Q. Isn’t this your letter to Mr. Merando? 
put it in there. 


A. 


Yes, I 
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Q. And you mailed that letter2 A. I didn't mail it. 
1 left it there for one of the men to mail. 

Q. You were sending it along? It says “attached is 
time report.'’ A. Yes, sir. 

Q. And further down here you say this: “1 have 
arranged for myself and Andy Glow to take out 

261 the wooden panels wherever needed so the plumbers 
could work/’ What did you mean by that? A. 

That was small panels on the fourth lloor. 

Q. You had arranged to take them out, had you not? 
A. We was going to take them little ones out; there 
wasn't much to it. 

Q. But you say in this document: “but Mr. Curtin is 
going to delay the job if I go through with it.” What did 
you mean bv that? A. Well, he told me it had to be car- 
pen ter work at that time or the plumber wouldn’t work. 

Q. That’s right, but you were ready to take the panels 
out, were you not, but Mr. Curtin told you they had to be 
taken out by a union man? Mr. Curtin stopped it? 

# m ♦ * • 

Q. Mr. Curtin told you not to do it? Look at me. A. 
I will say yes, because it was union work. 

Q. And he stopped you from doing it ? A. He stopped 
us from doing it. 

• Q. Now, in this first paragraph you wrote to Mr. Mer- 
ando as follows: “Mr. Curtin informed us this date that 
the plumbers will be doing the cutting for the in- 

262 stallation of down spouts, and that we will not be 
needed any more, for he has to live up to the plumb¬ 
er’s code.” A. That’s right. 

Q. What did you mean by that? A. Well, the plumb¬ 
ers that was coming on thetjob had to do the cutting. They 
wouldn’t let us cut any more. 

Q. In other words, what you meant to convey to Mr. 
Merando by this letter was that from then on Mr. Curtin 
had to do the cutting? A. Yes, sir. 
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Q. And that you couldn’t do it? A. That’s right. 

# # # * • 

Q. Now, as a matter of fact, Mr. McKay, you and your 
men didn’t da any work after that time, did you? A. No. 
As soon as the Pittsburgh plumbers came in we quit. 

Q. You stopped work on the 10th of August? A. I 
couldn’t say the dates, but we quit as soon as they come 
in. 

Q. You were ready on the 10th of August, were 

263 you not, with your men, to proceed as you had been 
doing? A. Oh, yes, if the Pittsburgh plumbers or 

anybody had not interfered with us, we would have gone 
ahead. 

Q. But Mr. Curtin interfered with you in that way? 
A. Yes, the Pittsburgh plumbers came in. 

Q. And, as a matter of fact, as you say in this letter, 
Mr. Curtin wouldn’t let you do it? A. Yes. 

Q. And that you couldn’t cut the panelling out, that it 
had to be done by union men? A. That’s right. 

Q. Now, Mr. McKay, these men you had working un¬ 
der you doing this work, T believe you testified that they 
were firemen, coal passers and engineers? A. That’s 
right. ; 

Q. And they were men who worked around that; build¬ 
ing regularly, were they not? A. Yes. 

Q. And they were the men who kept the building up? 
A. And did minor repairs? 

Q. Yes, they were men who did minor repairs around 
the building? A. Yes. 

Q. Were there any of your men who did minor 

264 work in the carpenter shop? A. In the carpenter 
shop? 

Q. Leave out the word “carpenter shop,” and put it 
this way: Were there any of your men who could do minor 
carpenter work? A. Yes, sir, they could do minor cor- 
penter work. 
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Q. In other words, they were the men who maintained 
that building, whatever had to be done? A. Yes, they 
maintained the building. 

Q. And isn’t it a fact, Mr. McKay, that your rate 
of pay was larger than the other men? A. My rate of 
pay was larger? 

Q. I will put it this way, how much were you paid by 
the hour? A. Ninety or ninety five cents, something like 
that. 

Q. Could it have been a dollar? A. It could have been 
a dollar. 

Q. Wasn’t that more than the other men were being 
paid? A. I don’t know. I thought the reason I got it 
was because evervbodv else was getting it. T worked 
along and I got just the same pay. 

Q. Didn’t you get a little more than they did? A. No, 
I don’t think so; I couldn’t say. 

Q. You don’t know? A. No, sir. 

Q. And in this letter you wound up by saying, do 

265 you not, for Mr. Merando to advise you as soon as 
possible? A. Yes. 

Q. As to what to do? A. Yes. 

Q. And you meant by that, didn’t you, about doing 

more work? A. Yes, sure. 

• • # • • 

Q. Didn’t you take down some partitions so this work 
could be done? Well, didn’t you take down some parti¬ 
tions in the building, carpenter work? Didn’t you do some 
carpenter work in the building? A. Some of the men took 

it down. I didn’t work every night. 

• • • • • 

266 Q. And, as a matter of fact, when you just said a 
little while ago on direct examination that you were 

• not capable of taking out panels, as a matter of fact you 
were capable, weren’t you? A. Not to do any fancy car¬ 
penter work. 
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Q. I didn’t ask you about fancy— 

Mr. G-ittings: (Interposing) Let him answer the 
question. j 

The Witness: I could take a panel out (indicat¬ 
ing) but to go ahead and take that beading like that 
out, I couldn’t do it. j 

Q. But you were capable of doing it? A. Oh, yes, I 
could take the panel out. 

Q. And, as a matter of fact, Mr. McKay, you had 

arranged to do it, hadn’t you? A. Yes, sir. 

# # * * • 

RE-DIRECT EXAMINATION: 

# • • * • 

Q. Mr. McKay, state whether or not Mr. Curtin ever 
stopped you from doing any work until after the Pitts¬ 
burgh plumbers came on the job? A. No. 

Q. It was after they came on the job that you 
267 were stopped? A. Yes, sir; he told us as soon as 
those Pittsburgh plumbers come on we wouldn’t be 
able to do anything. 

Q. It was then in their jurisdiction? A. Yes. He said 
those fellows wanted the money themselves. We wgs glad 
to do it. We wanted the money. 

Q. You wanted to do it? A. Yes. 

Q. Now, those panels you considered yourself incapable 
of removing, you mean the large panels in the court rooms ? 
A. Well, like the big panels down in the marine— 

Q. (Interposing:) How big were they, five or six feet? 
A. Yes, different lengths. 

Q. Some of them in the court rooms? A. No. i 

Q. On the stairway? A. No. It was marble on the 
stairway. 

Q. Were you present after Weldon and Kelly took over 
the job? A. Yes, sir. 

Q. Do you know of your own knowledge who did the 
cutting work from that time on, whether they were plum- 
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bers or other mechanics? A. I couldn’t say. He had men 
there. I don’t know what they were. There was 
26S laborers on the job and there was plumbers. 

Q. But you can’t say whether it was the plumbers 
who did it, or not? A. No, I couldn’t say. I didn’t chal¬ 
lenge them on that. I couldn’t say what it was. 

Mr. Gittings: That is all. 

RE-CROSS EXAMINATION: 

• • • # • 

Q. Just a minute, Mr. McKay, didn’t you and your men 
take the marble down in the basement? A. In the base¬ 
ment toilet? 

Q. Yes? A. Yes, they took it down in the basement 
toilet; that was panels. 

Q. That’s right, and you took down the marble down 
in the toilets, didn’t you, you and your men? A. In the 
toilets? 

Q. Yes, you took that down, didn’t you? A. Yes, sir. 

• • • • • 

RE-DIRECT EXAMINATION : 

Q. Before you leave the stand, Mr. McKay, I will ask 
you again whether Mr. Merando had any one on this job 
from August 10th, I mean from August 1st until the time 
the job was shut down? Any supervisor on the jab, 
269 to your knowledge? A. After Mr. Sholfner went? 

Q. Yes? A. I don’t know about anybody; I had 
to take orders from Mr. Curtin. 

Q. There wasn’t anybody there from the Merando 
Company to give you instructions? A. No; I couldn’t say 
the dates. 

Q. After Mr. Shoffner left? A. After he left Mr. 

Curtin used to show us where to cut, what to do. 

• * * • # 
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JOSEPH J. MATHY was called as a witness for and on 
behalf of the plaintiff. 

• • # • • 

Direct Examination by Mr. Gittings: 

Q. Will you state your full name? A. Joseph J. 
Mathy. 

Q. Where do you reside, Mr. Mathy? 

270 A. Washington, D. C. 

Q. You are one of the plaintiffs in this case? A. 
Correct, yes, sir. 

Q. And the Mathy Company is conducted by you and 
your brother as a partnership? A. Correct; yes, sir. 

Q. What, if anything, did you have to do with this job 
on the old post office at Pittsburgh? A. Personally? 

Q. Personally? A. I figured the metal work before we 
submitted the bid to Mr. Merando, and I visited the job 
after we had been officially put off of the job. j 

Q. State whether or not the job was under your im¬ 
mediate supervision ? A. I am in charge of all the work 
of the Mathy Company itself. Mr. Jester is under me in 
charge of the plumbing and heating department, but it 
would be under me. 

Q. Then on this particular job you rely on Mr., Jester 
to supervise and manage? A. Yes, sir. 

Q. And you had little, if anything, to do with it until 
after the work was stopped? A. Correct. 

Q. Now after the work was stopped what, if any- 

271 thing, did you do? A. After the work was stopped? 
It happened I was on vacation, and as soon as I got 

back, it was right when this thing was going on, I got 
back on the 24th of August and learned that Merando had 
officially put us off the job, and so I tried to locate him here 
in Washington and found he was in Pittsburgh. 
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The next day, the 25th, Jester and I were in Pittsburgh. 

We went to Pittsburgh, and it was rather late in the 
evening when ge got there, and we got a meeting together 
between Merando, and Jester and myself in Reardon’s of¬ 
fice do you want me to go on? 

Q. Go ahead. Tell what took place, the substance of it. 

A. The idea of my going to see Mr. Merando was to see 
if there was any way of getting the job going again— 
The Witness: We discussed it at great length. Mr. 
Merando had very little to say; in fact, I don’t know 
of anything that he said, other than the fact that he 
had nobody on the job to act for him. Mr. McClary 
272 was in Philadelphia and couldn't be reached, and Mr. 
Merando tried to call Mr. McClary that night in Mr. 
Reardon’s ollice, and he was unable to contact him. 
1 think for an hour or two 1 pleaded with Mr. Mer¬ 
ando to do something about it so that we could get 
the job going in a workmanlike way, and not have to 
settle it this way. Nothing could be done. We could¬ 
n't get in touch with the representative of the 
Merando Company who had authority to do any¬ 
thing, to make any decisions. 

Q. At that point, state whether or not Mr. Merando 
informed you who Mr. McClary was, in his capacity to act 
for him. A. lie had full authority to act for the Merando 
Company, and nobody else had any authority to act; that 
was— 

Q. (Interposing): Mr. Merando’s statement to you? 
A. That was Mr. Merando’s statement to me. It was late 
at night then, about twelve o’clock, and we went on, and I 
was back in the building the next morning and saw Mr. Mer¬ 
ando in Mr. Reardon’s office; he just happened to be sitting 
there; he was making a phone call to the Rampa marble 
people; and before leaving Reardon’s office I again asked 
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Mr. Merando if he was positive that there was nothing 
he could do, or was willing to do, to get the job going again. 

Q. What did he say? A. That there was nothing he 
could do; it was in McClary’s hands. McClary 

273 wasn’t available at that time. 

Q. What further efforts, if any, did you m^ke to 
try to settle these differences? A. I tried in every pos¬ 
sible way to settle it up by any sensible means Mr. Merando 
had to offer. 1 wanted Mr. Reardon to act as arbitrator; I 
was willing to abide anything he said, or any one that wns 
responsible that Mr. Merando would suggest, but there 
was absolutely nothing he was willing to do about it 

The next day, the 26th, I believe, I went to my bonding 
company— 

Q. (Interposing): You can’t state what was said there, 
but you went to the bonding company and discussed the 
matter ? A. 1 went to them to see if they could arrange for 
arbitration for some feasible means to go ahead with it. 

Q. Were you successful? A. We were not successful. 
The representative of the bonding company wasn’t success¬ 
ful in arranging a meeting. j 

I came back to Washington after that, immediately after 
that, after engaging Mr. Sprague I came back to Washing¬ 
ton. 

Do you want me to finish? 

Q. Go ahead, continue. A. I came back to Washington 
and tried to get in touch with Mr. Merando, who owns 
the Merando Company, T understand, Mr. Joseph 
Merando, Sam’s father. I talked to him by ’phone 

274 but was unable to arrange a meeting with him. 1 He 
said the matter was absolutely in Sammy’s, the 

boy’s, hands, and there was nothing he was willing or want¬ 
ed to do about it. 

Q. Mr. Mathy, state whether or not at that time, I 
mean during the time you had these conferences with Mr. 
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Merando in Pittsburgh, whether the Mathy Company was 
willing to proceed with this work if some arrangement 
could have been worked out? A. The answer has to be 
“yes” to that; if yon know the organization yon know— 

Q. (Interposing): Well, just answer the question. A. 
Yes. 

• * * • # 

CROSS EXAMINATION: 

• * * • # 

Q. Mr. Mathy, you were not in Pittsburgh on the 
occasion when Mr. Jester was there and went over the 
matter with Mr. Merando and Mr. McClary? A. No. 

Q. And you don’t know what conditions Mr. Jester im¬ 
posed in order to get back? A. No, sir. 

Q. You were on vacation? A. Yes, sir. 

Q. And the first you knew of it was when you got 
275 back from your vacation? A. I didn’t know it un¬ 
til I got back from my vacation. They didn’t con¬ 
tact me when I was on my vacation. 

Q. Where were you? A. In New York. 

Q. Your office knew where you were? A. Yes, sir. 

Q. You could have been reached? A. I could have been 
reached,—well, that is all you want me to say, I presume. 

Q. You could have been reached? A. Yes. 

Q. And Mr. Jester could have reached you? A. Yes. 

Q. He didn’t tell you about this meeting in Pittsburgh? 
A. I knew nothing about the dispute until I got back on the 
24th. 

Q. When you were there in Pittsburgh on the 25th you 
talked with Mr. Merando about it, did you? A. That is 
correct. 

Q. Isn’t it a fact on that occasion, Mr. Mathy, Mr. Mer¬ 
ando said to you, “It is unfortunate you weren’t here on 
the previous meeting?” A. Those remarks were made to 
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me. i couldn’t say just exactly when or by who, but that 
may be correct. | 

276 Q. Mr. Merando or Mr. McClary? A. Mr. Mer- 
ando or Mr. McClary. I contacted Mr. McClary the 

first day 1 was back in Washington, not being satisfied he 
couldn’t be reached by Mr. Merando, and not believing that 
a sensible solution could not be worked out by some one, 
I endeavored to get in contact with somebody with author¬ 
ity, and I tried to get in contact with him in Philadelphia, 
and Mr. Merando told me that. 

Q. That it was unfortunate you were not at the previous 
meeting ? A. Yes; either Mr. Merando or Mr. McClary 
told me that. 

• * # • * 

! 

EE-DIRECT EXAMINATION: i 

• m * * * 

Q. But you say you talked to Mr. McClary after you 
came back to Washington? A. I got in touch with him and 
told him I was anxious to get it settled, and that I was will¬ 
ing to pay all bills that was my fault, and what could we 
do. 

Q. What did he say? A. Ke said he was going to call 
ine back about it. 

Q. Did he call you back? A. I don’t think he ever 
called me back. 

Q. Now, during your absence from the office, state 
whether or not Mr. Jester had authority to act for 

277 you in this matter? A. He had full authority on 

this job to act for me. I 

I might say when I was in Pittsburgh I made a survey of 
the job for myself with Mr. Reardon, and Mr. Jester was 
there, when I was there to determine whether or not the 
Mathy Company was in the right or in the wrong, and de¬ 
termined that we were absolutely right. 

• # • • • 


I 
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WALTER R. JESTER a witness heretofore called on be¬ 
half of the plaintiff, being recalled for further examination. 

• * m * • 

By Mr. Linkins: 

Q. I believe, Mr. Jester, you testified that you 
made the original estimate for this job? 

278 A. Yes, sir. 

Q. Have you your original figures with you that 
you made at that time? A. (Witness produces papers.) 

Mr. Gittings: Is that just the top sheet, or all of 
those papers? 

The Witness: That top one. 

Mr. Linkins: I don’t suppose, if your Honor 
please, that there is any need of going into 7 or 8 
sheets of detail material? 

The Court: Not in detail. Counsel will have the 
right to cross examine. 

By Mr. Linkins: 

Q. Will you tell us what you estimated to be the cost 
of labor and material on the job? A. Why, I estimated 
the cost of material and labor at $7,977.75, plus the sheet 
metal work of $650. 

Q. Who gave you the estimate on the sheet metal work? 
A. Mr. Mathy. 

Q. And that figured a profit of how much on the job? 
A. $1,999.44. 

The Court: Does this conform to your bill of par¬ 
ticulars? Do these figures conform to your bill of 
particulars? 

Mr. Linkins: Well, practically. 

Mr. Gittings: The amended one we just filed. 

279 Mr. Linkins: The figure practically. There was 
some little difference in labor, and some little dif¬ 
ference in extra items, but it isn’t material. 
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The Court: What was the material cost estimate? 

The Witness: Materials and labor? 

The Court: Yes. 

The Witness: $7,977.75, plus $650 for sheet metal 
work. 

i 

The Court: Proceed. 

i 

By Mr. Linkins: 

Q. And the profit was how much? A. $1999.44 esti¬ 
mated profit. 

Q. What did that total? A. $10,627.19, and the bid was, 

—then we made it even $10,500. i 

* # * • * 

CROSS EXAMINATION: 

• * * • # 

Q. That’s right. In figuring up this bid of $10,500, 
Mr. Jester, what did you figure your labor cost would be 
altogether? A. I figured the labor cost would be a 
280 little over $4,000. 

Q. And the balance that you figured was mate¬ 
rial, is that right? A. Yes, sir. 

Q. Let’s see, you figured a plumbing foreman at $16 a 
day, is that right? A. Yes, sir. 

Q. And you figured to use one plumber in addition to 
that at $14 a day? A. Yes. 

Q. And you figured— A. That is two plumbers. 

Q. Tw t o plumbers at $14 a day? A. Yes. 

Q. And you figured one laborer at $8 a day? A. That 
is two. 

Q. You say you figured two plumbers in addition to the 
foreman? A. Two and two is four. 

Q. Two laborers and two plumbers? A. That’s right. 

Q. The plumbers at $14 a day and the laborers at $8 a 
day, is that right? A. Yes, sir. 
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Q. And you figured that they would be working 

281 there on a basis of 72 days, is that right? A. That 
is the estimate on that at 72 days. 

Q. You did not figure to use at any time more than a 
foreman and two plumbers, did you? A. I didn’t need 
them on the job. 

Q. Y"ou didn’t figure them on the job? A. No. If I had 
I would have put them in. It doesn't make any difference. 
It would have been man-hours just the same; 10 men the 
same as two would be. If the job had been in such shape 
I could work 10 I would just as soon work 10 as two. 

Q. You mean that was the total amount of man-hours? 
A. Yes, sir. 

Q. And the balance on that is material? A. That’s 
right. 

Q. Now, your contract provided that you would do the 
painting of the pipes, didn't it? A. I believe it did, yes. 

Q. And who was to do that work for you? A. I had an 
estimate from the man who did Merando's last work. I 
had not decided on who to give it to. 

Q. Is that in your estimate? A. I believe you will find 
it in there. 

Q. Y’es, I believe I do. How much was that, $300? A. 
$303. 

• * * * * 

282 Q. You have here two plumbers at $14 a day for 
72 days. Is that a correct figure, $1,S04? 

(The witness hesitates.) 

Q. Figure it out on a piece of paper again. I may be 
wrong about it. A. (Figuring): There is a little error 
there. 

Q. YY>u have on this memorandum the labor of two 
plumbers at $14 a day for 72 days at $1,804. You have just 
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figured it out and it runs to $2,016, and that is a difference 
of $214, is it not? 

• * * • * 

283 A. $212. | 

« • # # • 


WILLIAM JOSEPH CURTIN was re-called as a wit¬ 
ness on behalf of the plaintiffs: 

• * * * • 

284 Q. Mr. Curtin, when you were on that job, in 
charge of that job for The Mathy Company, did you 
send in payroll sheets every week? A. Yes, sir. 

Q. Did you make those up yourself? A. Yes, sir; 

Q. Did you send in any sheets for other expenses? A. 
Petty cash and different things. 

i 

Q. I show you some papers here. Are those in your 
handwriting? A. Yes, sir. j 

Q. Are those the payroll sheets you sent in to The 
Mathy Company’s office each week? A. Yes, sir. | 

Mr. Dinkins: Do you want to see these? 

Mr. Nicolaides: Yes, sir. Are they in chronolog¬ 
ical order? j 

Mr. Linkins: Yes, sir. 

Mr. Nicolaides (After examining payroll sheets): 
We have no objection to them. 

Mr. Linkins: We offer these in evidence, if Your 
Honor please. There are 11 payroll sheets here. 
(Said 11 payroll sheets were marked as Plain- 

i 

tiffs’ Exhibit No. 87 and received in evidence.): 

• # * # # 

287 Mr. Linkins: I will ask that these nine sheets 
be marked the next exhibit. 

(Said 9 sheets representing payrolls, petty cash, 
etc., collectively, w T ere marked Plaintiffs’ Exhibit 
No. 88.) 

# # • # • 
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288 JOHN M. MATHY was called as a witness on be¬ 
half of the plaintiffs. 

* * • * * 

By Mr. Linkins: 

Q. State your full name. A. John M. Mathy. 

Q. What is your business? A. I am a member of the 
firm of The Mathy Company, contractors. 

Q. What is your work in connection with that firm? A. 
I am an office manager, I suppose. 

Q. In charge of the bookkeeping and accounts? A. That 
' is right. 

Mr. Linkins: I will try to simplify this, if your 
Honor please, if there is no objection from the other 
side. 

Bv Mr. Linkins: 

Q. Mr. Mathy, I show you an amended bill of particulars 
which has been filed in this case, and ask you if you have 
compared that and, if it was made up from the books of 
your company, books of original entry, and your ledger 
sheets, and if it is correct? A. That is right. It was made 
up from our books and it is correct. 

289 Q. In the A class, those are the items you claim 
loss sustained through a breach of the contract by 

the defendant? A. Yes. 

Mr. Nicolaides: That is the original and what you 
gave me is a copy of it? 

Mr. Linkins: Yes. 

Mr. Nicolaides: So far as these items you have 
here, the cost of material purchased and left on the 
job and the cost of labor performed, and supervision 
< and cash and taxes, I am not going to object to that, 
subject, however, to verification. I don’t want to 
go into all this detail about that. The profits, there 
is no dispute about; and the bond premium, there is 
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no dispute about that; cost complete, you have in 
here for a certain period, and then you have an esti¬ 
mate of profit in there, and I suppose that is the 
basis of this estimate that the gentleman put in. Is 
that right? 

Mr. Linkins: That is right. That is based on the 
testimony of Mr. Jester here as to what his estimate 
was on the job, and we figured out we had no other 
way to estimate what the cost to complete was except 
as in these figures. 

Mr. Nicolaides: You figured taking into considera¬ 
tion what you had spent to date which you knew of, 
and what it would have cost to complete. 

Mr. Linkins: That is right. The difference be¬ 
tween that would have been the profit on the job. 

The Court: Yes, I see. 

Mr. Nicolaides: However, I want to see the rec¬ 
ords to verify that later if there is any question about 
it. i 

Mr. Linkins: Certainly. 

You may question him. 

Mr. Nicolaides: I don’t want to ask him any ques¬ 
tions. i 


HARVEY EUGENE SHOFFNER was called as a wit¬ 
ness on behalf of the defendant and, having been first duly 

sworn, was examined and testified as follows: 

# # ♦ • * 

j 

Q. What is your occupation, Mr. ShofTner ? A. ; Car¬ 
penter, construction foreman. i 

Q. By whom are you employed at the present 
291 time ? A. The Merando Company. 


i 
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Q. About how long have you been doing carpentry work, 

Mr. Shoffner? A. For 24 years. 

• * • # • 

Q. When did you first arrive in Pittsburgh? A. I ar¬ 
rived there on the Fourth of July. 

* • • # • 

Q. Do you know what the purpose of your trip to Pitts¬ 
burgh on the 4th of July was? A. The purpose was to start 
the job. 

• • • • • 

292 Q. When did you see Mr. Curtin? A. I am not 
positive, but I think it was the 7th. I would not say 

for certain. 

Q. You sa-w him the day you arrived there, did you? A. 
No, indeed. 

Q. Did you make any effort to find out whether or not 
he was in Pittsburgh? A. Mr. Merando did. 

Q. Did you talk with Mr. Curtin when you met him on 
that day? A. Sure I talked with him. 

Q. Did you tell Mr. Curtin what you were there for? A. 
Yes. We talked about the job; talked about our work. 

Q. What did you do then, Mr. Shoffner l A. Went 
over the plans and specifications. 

Q. What was the purpose of going over them; to do 
what? A. So we could get lined up on our work, get started 
on it. 

293 Q. What was vour purpose, Mr. Shoffner, in 
wanting to go over the matter with Mr. Curtin? A. 

My job was to do the cutting for the plumbers. That was 
my part of the w T ork. 

Q. You went over that with Mr. Curtin? A. Sure. 

Q. Why did you go over it with him? A. Because he 
was the plumber foreman and he was the one doing the 
work, and, of course, he and I went around together and 
laid out the work. 
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Q. You went around with Mr. Curtin to lay out the 
work? A. Yes, sir. 

Q. Why did you go around with him? A. Because he 
was working for The Mathy Company, which was the sub¬ 
contractor for the job. 

Q. Did you figure that was good practice, sir, going 
around with the plumbing contractor? A. Sure. I felt I 
didn’t have any business starting ahead of him, but to start 
together. 

Q. How long did you and Mr. Curtin go around rparking 
out the places where the cutting was to be made? A- The 
first day, I think—I won’t be sure how long, but just a few 
hours the first day looking around over the job and lining up 
the work. 

• • * • • i 

294 Q. What did you do next, Mr. Shoffner? Did 
you make any arrangement about the cutting? A. 
I believe it was the second day after he arrived we start¬ 
ed with the cutting, as well as I remember. 

Q. Who do you mean by “we,” Mr. Shoffner?! A. I 
mean the Merando Company’s men. 

Q. Who were they? What men did you have? A. I 
had some of the men in the post office who were employed 
there; J. T. McKay—I cannot give you all the naipes but 

have them in my time book here. 

• * • • • 

296 Q. Mr. Shoffner, did you proceed at once: to put 
men to work doing cutting? A. Yes, sir. 

Q. Where did you get the men from? A. Tljie men 
were employed in the post office. 

Q. About how many men did you start working doing 
the cutting? A. I think I started one man on the start. 

Q. How many did you increase that to, if you can re¬ 
member? A. It is just hard for me to say. I think on the 
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second or third day I put on two men. That was the first 
week I were there. 

Q. Did you increase that number thereafter? A. Yes. 
From the 14th to the 20th I had as many as four men work¬ 
ing. 

Q. Did you keep that force of men working continuous¬ 
ly until you stopped there ? A. The only way I could get 
it correct would be from my time-book, because these men 
work at different times. They didn’t work all at the same 
time. 

Mr. Linkins: I have no objection to the book be¬ 
ing used, but I want to see it and know what it is. 

• • • • • 

Q. Did you employ any outside carpenters to 

297 assist you on this work? A. I employed three. 

• • • • • 

298 Q. You say you left there on August 1st, which 
was a Sunday? A. That is right. 

Q. Did you leave anybody in charge? A. I left Mr. 
McKay in charge. 

299 Q. Did you communicate that fact to Mr. Cur¬ 
tin? A. Sure, I did. 

Q. What did you tell him? A. I told him Mr. McKay 
w’ould take care of anything he wanted done there while I 
was away, any part of the work. 

Q. Why did you leave on August 1st? A. Merando 
called me— 

Mr. Gittings: I object to that, if your Honor 
please. He has no right to state a conversation be¬ 
tween himself and Merando. 

Mr. Kicolaides : That is all right. 

• • * • • 

Q. At the time you left on August 1st, Mr. Shoffner, 
what was the condition of the cutting? How far ahead 
were you of the Mathv Company in the installation of the 
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pipes? A. I would say at least three or four weeks ahead 
of him with the crew of plumbers he had on the job. 

Q. At that time how many men did he have on the job? 
A. Two plumbers. 

Q. Besides himself? A. Two counting himself. He 
was foreman. He had two plumbers. 

Q. You mean, in addition to himself? A. Yes. 

Q. Mr. Shoffner, during the time you w r ere on 
300 that job, which covered the period from July 7th to 
August 1st, did vou have any conversation with Mr. 
Curtin about the number of plumbers he had working 
there? A. 1 asked him to put on more plumbers. ; 

Q. What did he say to that? A. Well, he agreed to, 
but his excuse was they were not available; that he could 

not get any plumbers out of the Pittsburgh Local. 

• • • • • 


301 Q. Was there ever a time, Mr. Shoffner, while 
you were there that it was brought to your attention 
that there was any cutting to be done that you did not do 
immediately? A. I cannot remember any. 

Q. Do you remember the holes that had to be cut on 


the second and fourth floors where there wore to be fric 


tion clamps on the second and fourth floors? I think i^; was 
the second and fourth floors. A. Yes. I remember some¬ 


thing about that. 

Q. Had the holes been cut for this purpose? A. Yes, 
they had been cut. 

Q. Had the pipes 'been put in? A. The pipes had been 
installed in—I would think there are 13 lines, something 
like that. I won’t say for sure. 

Q. You had done the cutting and the pipes were put in ? 
A. It was either 12 or 13 openings. i 

Q. Were the friction clamps put on? A. No, the fric¬ 
tion clamps were not put on. 

Q. Why were not the friction clamps put on? 

• • • • • 
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302 A. Mr. Curtin said he was going to leave the 
clamps off; that he would put a hood above the floor, 

to rest on top of the floor, to take the place of the friction 
clamps, and he was going to leave them off. 

Q. Did he tell you to put the floors back? A. He told 
me to put the floors back. 

Q. Did you put the linoleum back? A. Yes, I put 
some back. 

• * « • # 

303 I understand the pipes were placed in without 
friction clamps? A. Yes, sir. 

304 Q. He ordered you to put the floors back? A. 
Yes, sir. 

Q. So far as you are concerned, it was a finished job 
at that time? A. That was to be the finished job. 

Q. At the time you left the job on the first of August 
had any complaint been made bv Mr. Curtin or anyone else 
of the Mathy Company that there was not enough cutting 
done? A. Was not enough cutting done? 

,Q. I say, up to the time you left the job on August 1st, 
had Mr. Curtin or anyone else of his organization made any 
complaint to you that there was not enough cutting done? 
A. I don’t remember anything about it, that Mr. Curtin 

made any complaint. I can’t remember. 

# • « * • 

Q. You were telling us the work you had not 

305 done. What was it, Mr. Shoffner? A. That was 
some of the ceilings that had not been cut. These, 

lines were supposed to go in the chases. 

Q. Where were those lines located? A. I would have 
to look on the plans to clear that up. 

Q. What was the dispute about that at that time? A. 
Mr. Curtin wanted to expose them out in the room and not 

bring them up in the chases. 

• • • • • 
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Q. At the time you left on August 1st, I believe you had 
a force of about five men working? 1 A. Yes. 

Q. You don’t know whether or not the force continued 

to work? A. I couldn’t say what happened after that. 

* • • # • 

j 

306 CROSS EXAMINATION by Mr. Gittings: 

Q. Mr. Shoffner, you are working at the present 
time for the Merando Company? A. That is right. 

Q. You have been working continuously for them since 
you went off this Pittsburgh post office job? A. That is 
right. 

♦ • ♦ • # 

307 Q. You arrived there on Sunday, July 4th? A. 

July 4th. i 

Q. You did not see Mr. Curtin on the following Mon¬ 
day? A. I know we had to wait three days before he 
arrived. 

Q. When did you see Mr. Jester? A. I think he ar¬ 
rived the same day that the plumber did. | 

Q. The same day that Mr. Curtin arrived? A. I won’t 
say for sure. j 

Q. Did you start any work before their arrival? A. No, 
I did not. 

Q. Why not? A. I thought it best, if he was foreman, 
to let him lay out the work, as we were working together. 

Q. You knew The Mathy Company was doing this job 
under the supervision of The Merando Company did you 
not? A. Yes, I knew that. 

Q. You went there to direct The Mathy Company 

308 as to what should be done, did you not? A. I didn’t 
take that over, to direct them. 

Q. You never took that over? A. No. 

Q. In other words, you waited for Mr. Curtin to see 

what vou were to do? A. I worked with Mr. Curtin. He 
* • ! 
and I went around getting a lead to work on and we worked 

together. 
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Q. Did you or he lay the work out? A. We both laid it 
out, he and I together. 

Q. Together? A. Together. 

Q. 'When did you put some men to work? 

(The witness hesitated.) 

The Court: Answer the question. It takes you too 
long to answer questions. 

t i • • • 

309 A. I would have to look that up in the time-book. 
I would not be definitely sure. 

By Mr. Gittings: 

Q. You have no definite recollection now what day you 
put your men to work; is that right? 

(The witness hesitates.) 

Q. Answer the question yes or no. 

Mr. Nicolaides: If you cannot answer the question 
you may refresh your recollection from the book. 
You can look at the book. You seem to be very con¬ 
scientious. 

Mr. Linkins: I object to that statement, if your 
Honor please. 

The Court: Well, I will determine that. 

A. It is just hard to remember. 

By Mr. Gittings: 

Q. You don’t recall what day of that week you first put 
your men to work? A. I would have to look at the time 
book. 

The Court: He will have to either answer the ques¬ 
tion or tell us that he cannot answer it. It does not 
help much to sit there with no answer at all. If you 
cannot answer, say so. If you want to refer to the 
book vou mav refer to the book. 

V V 

A. I would have to refer to the book to answer that ques¬ 
tion. 
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310 By Mr. Gittings: 

Q. There was some coal in the basement of that 
building, was there not? A. Yes, there was some coal. 

Q. You knew it had to be removed? A. Yes, I knew 
it had to be removed. 

Q. You left the job on August 1st. Had you made any 
effort to have it removed, or made any arrangement? A. 

i 

No, I had not made any arrangement for the coal to be 
moved. 

Q. The coal was still there? A. Yes. 

Q. You knew that there had to be holes cut for 26 fric¬ 
tion clamps on the second and fourth floors, holes for the 
friction clamps? A. I cut the holes through the floor and 
the plumber is supposed to put the friction clamps on. : 

Q. I didn’t ask you who had to put the friction clamps 
on. I asked you whether you understood from the plans 
and specifications if there were 26 holes to be cut on the 
second and fourth floors so that friction clamps could be 
installed. Did you know that? A. I had the holes cut and 
some of the floors ready for— 

Q. (Interposing) How many did you have cut for 

311 friction clamps? A. I had all those, I would say. 

Q. You had them all cut on the second floor of 
the 26 lines? A. Except those in the chases. They 
were separate from the floors. 

Q. Take the fourth floor: How many did you have cut 
on August 1st when you left the job? A. I had those cut. 

0. On all 26 lines? A. There was 26 lines on the floors, 
some in the chases, and four in the stairways. 

Q. On the fourth floor? A. Yes, on the fourth floor. 
I think there w r as four in the stairway and two in the chases. 

Q. Didn’t you know that the contract called for cutting 
all 26 holes for friction clamps on the second floor, and also 
on the fourth floor? A. Well I had them cut. 

Q. You had them all cut? A. I didn’t know that there 
was anv to be cut in the chases. 
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Q. How many lines went through the chases on the 
second and fourth floors? Have you any recollection? 
A. In the chases? Let’s see. There was four stairways, 
two chases and two vents, I believe they called them. 

312 Q. How many lines were concealed of the 26 
lines all the way up? A. I would have to look on 

the plan to tell you that. 

Q. You have no recollection? A. I would not attempt 
to answer out of my own ir!ind on a job like that. 

Q. You said when you left the job on August 1st you 
had cutting work ahead to carry the force on the job for 
three or four weeks; is that your testimony? A. Sure; 
I would sav that. 

Q. What if anything had you done to cut the holes 
through the roof so that the lines could be carried up ? A. 
They would be replaced. The pipes were to be taken out 
and new ones installed in the same location. 

Q. There was no cutting work to be done? A. I don’t 
know of any on the roof. 

Q. You carried the pipes through the roof ? A. Yes, 
to the roof. 

Q. Was there any scaffolding to be done? A. The 
scaffolding, to my knowledge, would be in the tower on the 
sheet metal work. 

Q. Had you done any of it? A. No. 

Q. Didn’t some of these lines run to the tower? 

Mr. Nicolaides: He said the only scaffolding he 

313 knows about would be for the sheet metal work. 

Mr. Gittings: I am asking how many lines went 
to the tower. 

By Mr. Gittings: 

Q. Didn’t, some of the downspouts run to the tower? 
A. Yes. 

Q. How were they to be installed without the erection 
of scaffolding? A. I don’t see any reason why they could 
not install them by a ladder or ladders. 
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Q. Did you ever see the contract in this case? A. I 
think I saw it but I don’t remember what was in it, now. 

Q. Don’t you know that it calls for scaffolding tp the 
tower? A. Scaffolding to the tower for the sheet metal 
work is all I remember. 

Q. Did Mr. Merando, prior to your leaving the job, ever 
give you any instructions to run scaffolding to the tower? 
Just say yes or no. A. No. I don’t remember. 

Q. What did you say? A. I don’t remember him ever 
doing it, giving me any instructions. 

314 Q. You don't remember that? A. Not for the 
downspouts. 

Q. Now, Mr. Shoffner, some lines had to run through 
vents, did they not, air conditioning vents? A. To run 
up through them? | 

Q. Some lines going up through certain air shafts in 
that building. A. Yes, I think there was two of them. If 
you have a set of plans— 

Q. (Interposing) You think there were two of those 
lines? A. Yes. i 


Q. And those lines went all the way to the top. A. As 
well as I remember. I won’t say without looking at the 
plans. 

Q. Your recollection is not clear? A. Not clear onithat 
at the time, without looking at the plans. It is hard for 
me to remember. 

Q. There is a plan that you can look at, if you don’t re¬ 
call. (Indicating on blackboard.) Do you remember any 
scaffolding in those vent shafts? A. No. 

Q. So as to enable Mr. Curtin to do the work? A. i No. 

Q. None whatever? i 

The Court: Did he have any directions to do 
such work? 

A. Not pipe chases. 


i 
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315 The Court: In the shafts? 

A. No, I didn’t, not from my company. I didn’t 
have any instructions to do any scaffolding. 

Q. You were on the job from the 5th of July until the 
first of August. How many times was Mr. Merando on 
the job? A. I don’t remember how many times he were 
there. 

Q. How long did he spend on the job? A. Well, I 
couldn’t say. 

Q. Could you give us an approximate idea? A. He 
was just on and off when he came, you know. He would 
come and stay a while, go away and come back. 

Q. Did he ever stay any length of time on that job? A. 
Yes, he would stay around there sometimes for several 
hours. 

Q. And you cannot tell us on how many occasions he 
was there at the job? A. I wouldn't attempt to say, be¬ 
cause I don’t remember. 

Q. Had you removed any marble at the time you left the 
job, in the stairways? A. In the basement I moved some 
but not in the stairways. 

Q. You had not touched it? A. Not marble, no. 

Q. Did you receive any instructions from Mr. Merando 
to remove it? A. I didn’t see where it was necessary to 
move it. 

316 Q. Did you ever receive any instructions to re¬ 
move marble? A. No. 

Q. Did Mr. Curtin ask you to remove it? A. He said 
something about removing it. 

Q. Did you take it up with Mr. Merando? A. I don’t 
remember. 

Q. Now, you state that there was sufficient cutting work 
done at the time you left the job to carry it with the force 
of plumbers that was then on it for three or four weeks. 
Just tell us in your own words what cutting work was then 
ahead of the plumbers; what you had done. A. Well, for 
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the risers on the floors, on the main floors where they were 
supposed to be exposed out in the building, I had them cut 
on all the floors. j 

Q. You mean you had the floors cut? A. I had the 
floors cut except those in the chases, and there was a dis¬ 
pute on as to whether they were to be exposed. : 

317 Q. What, if anything, had you done to cut out 
the brick work where the ledge drains were to gb in? 

A. The ledges? Those granite ledges? They were to go 
in the same—the old ones were to be removed and the new 
ones were to be installed in the same location. 

Q. Xo cutting whatever was necessary to be done?! A. 
No cutting was necessary. 

Q. Did Mr. Curtin ever ask you to do any cutting in 
those ledge drains? A. I do not remember him ever ask- 

1nr 

Q. You don't remember him ever asking you to?; A. 
No. j 

Q. Had you removed the ceiling in the new toilet on 
the fifth floor for stack 13? A. No. 

Q. Had you been asked to remove that? A. It seems 
to me like Air. Curtin said something to me about haying 
it removed. But it was not necessary to remove it. 

Q. You thought it wasn't necessary to remove it?; A. 
I did not think it was necessary to remove it. 

Q. But Mr. Curtin had asked you to remove it? | A. 
Yes. T am quite sure of that, I would think. 

Q. Can you indicate at this time what stacks had been 
run up to the fifth floor at the time you left the job? 

318 A. I think I can by looking on the plan and point¬ 
ing them out. j 

Q. Do you know how many? A. When I left the job? 
Q. When you left the job? A. T would say it was eith¬ 
er 12 or 13. 

Q. Either 12 or 13? A. Yes. 
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Q. The other stacks had not been run at all? A. No. 

Q. What work, if any, had you done on those other 
stacks? A. What’s that? 

Q. What work, if any, had you done on those other 
stacks; they had not been commenced as far as the cutting 
work is involved? A. I do not get your meaning yet on 
that. 

Q. Your testimony is, Mr. Shoffner, at the time you left 
on August 1st that 13 stacks had been run to the fifth floor. 
Is that right? A. To the fifth floor? 

Q. 12 or 13? A. They were working on two of them 
when I left there. 

Q. Eleven had been run, then, to the fifth floor. Is 
your recollection not a little hazy on that? It is, 

319 isn’t it? A. It would be on some things I am not 
definite sure about. 

Q. Is it as hazy as your recollection is as to the state 
of the completion of the work at the time you left? A. 
No; I would not say that. 

Q. All right. You say eleven lines had been run to the 
fifth floor. A. That comes in line of the plumber’s work. 

Q. You were in charge for the Merando Company, were 
you not? A. Yes. 

Q. And you could not state at this time how many lines 
were completed to the fifth floor w’hen you left the job? I 
am not trying to confuse you. A. To the best of my 
knowledge, 12 or 13. 

Q. 12 or 13? A. Yes. 

Q. There were 26 lines in all, 26 downspouts. A. Yes. 
There is 26 shown on the plan. 

Q. Take the other lines which had not been run: I ask 
you to point out what work, when you left, had been done 
on those lines—I mean the cutting work? A. The cutting 
work? 

320 Q. Yes. A. Well, the stairways—I had those 
open up. 
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Q. On all the other lines ? A. I had them open up on, 
all four of the stairways; open up—the plaster above the 
marble. 

Q. You had all the stairways open up? A. Yes; all 
four of them. 

i 

Q. Are you positive of that? A. I would say I am posi¬ 
tive. I had the plaster. 

Q. Well, on those lines that had not been run, did they 
run through the stairways? 

I am talking about the time you left—the lines that had 
not been run? A. They were in the chases; two were in 
the chases and two were in the vents. 

Q. They had not been run? 1 A. They had not been 
run. i 

Q. What cutting work had you done with reference to 
those? A. Those are the four I had not out. 

Q. Those were the four you had not cut? A. No^ 

Q. No cutting was done on them? A. As I told you 
before; there was a discussion about exposing those lines in 
the building. 

Q. And there had been no cutting work done on 
321 those lines? A. No. Not on any of the floors. 

Mr. Gittings: That is all. 

i 

RE-DIRECT EXAMINATION: 

* # • • * 

j 

Q. Mr. Shoffner, you did not make any attempt t6 tell 

Mr. Curtin how to do his plumbing work? A. No, indeed. 

# • • • * 

RE-CROSS EXAMINATION: 

By Mr. Gittings: j 

Q. Just one more question: Who paid the men that 
were under your employ? A. The money was sent to me 
direct from the Merando Company and I paid them. 

Q. Do you know the rate of pay that was paid them? A. 
It was the scale.our specifications called for. 
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Q. Did you pay overtime? A. How is that? 

Q. Did you pay overtime for the night work? Most of 
the work was done at night, wasn’t it? A. I think it was 
straight time. 

Q. I say most of the cutting work was done at night? 
A. Some of it was done at night. I would not say that 
most of it was done at night. 

322 Q. Did you pay overtime for that? A. No. They 

worked on straight time. 

* # • • • 

(Thereupon at 3:35 o’clock p. m., adjournment 
was taken in the instant case until 10 o’clock a. m., 

Thursday, March 9, 1944). 

# • • • • 

325 The above cause came on for further hearing be¬ 

fore His Honor Mr. Justice Proctor, at 10:00 o’clock 
a. m., Thursday, March 9, 1944, when the following 
proceedings were had and evidence adduced, to wit: 

326 MAXWELL AUSTIN GORDON, was called as a 
witness for and in behalf of the defendant, and be¬ 
ing then and there duly sworn by the Court, assum¬ 
ed the witness stand and, upon examination, testified as 
follows: 

i • • • i 

Q. And what is the business of the Weldon and Kelly 
Company, in Pittsburgh? A. Plumbers. 

Q. How long has the Weldon and Kelly Company been 
in business? A. 1853. 

Q. How long have you been connected with the Weldon 
and Kelly Company? A. 1903. 

Q. What is your position at the present time 

327 with the Weldon and Kelly Company? A. Vice 
president. 

Q. What do your duties as vice president consist of? 
A. Estimating and supervising work. 
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Q. Mr. Gordon, are you a practical plumber yourself! 
A. Yes, sir. 

i 

Q. Are you a journeyman plumber! A. Yes, sir. 

Q. Have you actually worked with plumber’s tools on 
a job? A. I served an apprenticeship of two years,! and 
installed all work of the Weldon and Kelly 'Company for 
approximately eighteen years previous to becoming an 
executive. 

Q. What is approximately the value of the work, the 
average yearly work performed by the Weldon and Kelly 
corporation? A. Between a quarter of a million and a 

half a million dollars a year. 

# • # • * 

328 Q. I ask you, Mr. Gordon, what is that paper 

329 (handing a paper writing to the witness) ? A. (After 
examining the document in question) A contract. 

Q. To do what work? A. To install conductori. 

Q. Where? A. Old Post Office, Pittsburgh. 

# * * • # 

Q. Now, I hand you Plaintiffs Exhibit No. 2, which 
are the specifications, and direct your attention to para¬ 
graph— 

• • • * • 

Q. (Continuing) And direct your attention to para¬ 
graphs 15 to 52, and ask you to glance over them gen¬ 
erally— 

# • * * • 

330 Q. Now, I am asking you, Mr. Gordon, whether 
or not the work called for in this contract, or this 

paper, you just mentioned, Ls the same work provided for 

in paragraphs 15 to 52. A. Yes, sir. 

• • # • # 

Q. Prior to entering into that contract, did you make 
an inspection of the condition of the work at that time? A. 
Yes. 
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Q. Looking at the contract, can you tell us ap- 

331 proximately when you made that inspection? A. 

The latter part of August. 

***** 

Q. Did you inspect the cutting work of plaster and the 
brick, and so forth, that had been done? A. Yes. 

Q. And the cutting in the floors? A. Yes, sir. 

Q. Was the cutting work which you saw, had that been 
done in a workmanlike manner? A. I would say so, yes. 

Q. Ilad it been done in the usual manner that work 
of that character is done? A. Yes. 

Q. What was the approximate percentage of actual pipe 
installation that had been done? I don't mean, Mr. Gor¬ 
don, in cutting of floors, or walls, or plaster, or brick, but 
installed pipe, approximately what part of that had been 
done at that time? A. After 1 made the inspection with 
Mr. Miller I went back and reviewed mv estimate 

332 sheets, and consulted the plan which 1 had, and I ar¬ 
rived at about ten per cent. 

Q. Now, what was the character, what would you say 
was the character of pipe installation that had already been 
done? 

***** 

A. Well, the job had just really started. The work 
that had been installed was installed, and as far as the 
alignment went all right but, of course, you couldn’t tell 
until the test was put on, the strain and pressure, whether 
the work that was done would pass inspection. 

Q. Would you say that the work that had been done 
was what might be termed straight work? A. That is 
all that was done, because the stacks were stuck through 
the hole, I could see them, the w’ork was there, and as I 
pulled the pipes up they just stood one on top of the other, 
and some terminated at the fifth floor. 

Q. Had there been any connections made at the top? 
A. No. 
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Q. Had there been any connections made at the ledge 


drains? A. No. 


333 Q. In the performance of the work, in the comple¬ 
tion of the work by the Weldon and Kelly Company, 
approximately how many plumbers did you have working 
there? A. The average there was about ten or eleven 
plumbers. 

• • # * * 


Q. At the time you went down there to make the in¬ 
spection, which was shortly before this contract was en¬ 
tered into, did you at that time make any estimate in your 
mind as to approximately how long it would take to com¬ 
plete the work? A. Yes, sir. 

334 Q. And what was that? A. Around two months. 
Q. How long did it actually take the Weldon and 

Kelly Company to complete the work? A. About two and 

a half months. j 

• • • # • 

335 Q. Now, Mr. Gordon, when you went down there 
and made this inspection, would you say that there 

was any appreciable amount of cutting of plaster, brick or 
tile to be done? A. No, I judged that there would be 
three or four days on the outside, about a hundred dollars 
w T orth of cutting to be done. 

Q. Taking the job in the condition in which you found 
it when you inspected it in the latter part of August, and 
when you actually went to work after the contract was 
made, was it possible to install any pipe without doing any 
cutting? A. We did, yes. 

Q. Now, what was the first work your company started 
out on the job? A. We brought a couple of burning outfits 
down and men experienced in that work, and proceeded to 
cut out some of the conductors. 

Q. Was it necessary to do any cutting in connection 
with that? A. No, we started right in with it. 
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Q. Approximately how much work was involved in burn¬ 
ing out those pipes? A. Am I permitted to look at my 
estimate here? 

Q. If you can give me a general idea without looking 
at your memorandum I would prefer it, that you do 

336 it that way, but I don’t expect you to be exact. A. 
About twelve hundred. 

Q. Do you mean that is labor cost? A. Yes, in order 
to remove the present old conductors. 

Q. And in order to do the work, you say it was not 
necessary to do any cutting work of plaster, brick, or tile? 
A. No, it was all done. 

Q. Now, Mr. Gordon, tell us what work could have been 
done at the time you started other than the burning of these 
old pipes, without the necessity of cutting the plaster, brick 
or panels, and so forth, or that kind of cutting, what other 
work besides the burning out of the old stacks? A. There 
were quite a number of weep holes; weep holes could have 
been installed and connections could have been installed 
in the stacks that had been placed by the Mathy Company 
for one thing, and then there are some stacks that ran up 
in the old brick flue, or chimneys; they could have been in¬ 
stalled, four or five of those; you could stand down below 
at the basement floor and look all the way up sixty or sev¬ 
enty feet, there was nothing in there at all. 

Q. Could there have been any connections in the base¬ 
ment made? A. Yes. 

Q. Now, these weep holes that you have spoken of, how 
much work would that involve for approximately six 

337 plumbers, approximately? A. Well, it took two 
plumbers to install one weep hole. 

Q. How long ? A. And it took a day for two plumbers 
to install one weep hole and, in connection with that, it took 
an additional fellow to hold the rope so that the fellow on 
the outside wouldn't fall off the ledge. 



165 


Q. Did that require the removal of any brickwork or 
plastering or any panels? A. No. 


339 Q. Now, bow many of those ledge drains were 
on the building, approximately? A. About fifty- 

five, I would say. 

Q. Were they on different floor levels? A. Yes. ; 

Q. How much time did I understand you to say it would 
take to install each one of those ledge drains? A. i Two 
days. 

340 Q. For how many men? A. One man. 

Q. Could that work have been done by plumbers? 
Maybe I asked that question already, without the neces¬ 
sity of any cutting of any kind of plaster, and so forth? A. 
Yes, sir. 

Q. Was there any cutting involved in the installing of 
those new weep holes? A. Not to my knowledge. 

Q. Now’, directing your attention to the work—some of 
those pipes had to run in shafts? A. Yes. 

Q. Was it necessary in installation of any of those 
pipes to build any scaffolding in the shafts? A. We didn’t. 
Q. Was it necessary? A. No. 

Q. Was there any scaffolding built? A. No. 

Q. How was the pipe installed in the shaft? A. We 
threw’ a cathead across the top of that shaft, placed a block 

j 

and fall on, and lowered the man on the block and fall, and 
put on a chair, about eighteen inches long, formed a V in 
the loop, and the man would sit in that like a chair, and a 
man would stand down on the ground and he would pull 
the plumber up into place, and the mechanic who was 

341 doing the work, he had his equipment with him, and 
when he was ready to pour the hot lead, he would 

lower a bucket with a hook on it, and he would get the hot 
lead and pull it up before the joint, and lower it again. 
That is the w’ay we did it. There wasn’t any scaffolding 
put up there. j 
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Q. Now, directing your attention to the work that had 
been done in the tower, other than the shafts, was it nec¬ 
essary for any scaffolding to be erected there? A. 
No, we figured that scaffolding would be in the way, and 
we used extension ladders. 

Q. And I understand you to say you did not use any 
scaffold? A. No, we didn’t use any scaffold. 

» * * # w 

343 Q. Now, Mr. Gordon, directing your attention to 
the pipes that were installed in the chases in the 
stairwav; vou are familiar with that, are vou not? 

Q. Was it necessary for any of the marble wainscoting 
to be removed in order for those pipes to be installed t 
A. No. 

Q. Was any of the marble wainscoting removed in or¬ 
der to install pipes ? A. No. 

• • * * *• 

345 By Mr. Gittings: 

Q. Your testimony is that you were present when 
these, twenty-six of these stacks were inspected? A. 1 
was not present when all were inspected, but I was pres¬ 
ent when most of those stacks were inspected, yes. 

Q. What Government man was on the job in connection 
with it? A. There was one man, I can’t recall his name, 
and this last fellow, a slim man, resident engineer in the 
building—you will have to help me out on that, I am not 
good in remembering names. 

Q. Do you mean McKay? A. Mr. McKay worked 
around, he walked around there and looked at some of 
them. 

Q. But you can’t recall the name of the gentleman now 
who inspected your work for the Government? A. It 
was some short name, Tate, something like that. I am 
not good at remembering names. lie was a slim man, 
someone with the Government. I understand he was in- 
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specting some work at the new Post Office, and had this 
under his supervision also. 

Q. What I am getting at is, what tests were made. 
A. Water tests. 

346 Q. In what manner? A. Pipes were plugged 
and filled up and left to stand there, and in some 

instances we put a gauge on so we could test it. 

Q. Do you mean you filled up the downspouts to the 
roof from the manholes in the basement with water f A. 
No, we had a T we put in to the different floor lines, j 
Q. In the basement? A. Yes. 

Q. And you filled that from that point to the roof? A. 
Yes, sir. 

Q. All of them? A. I went on several occasion^ and 
found water in the stacks. 

Q. Did you see any of the .stacks filled with w r ater? A. 
Yes. ” | 

Q. How many? A. I can’t remember exactly how many 
stacks we filled with water while I was there, but I know— 
Q. (Interposing) I don’t ask you what you know’ from 
others, but how many did you see filled? A. Oh, probably 
fifteen or more, at various times. 

Some days I would go down there and they would have 
water on two stacks, and another time they would have 
w’ater on one stack. i 

Q. Now*, in relation to those tests, you have stated that 
you did not remove any of the marble on the stair- 

347 way? A. That is right. 

Q. How’ many joints were in back of the marble 
that you did not remove? A. In some cases there; was 
only one joint in back and in other cases there were two. 

Q. Were those joints concealed, or open, at the time of 
inspection? A. They were visible. 

Q. From w’here? A. Well, that chase in the wall there, 
the original chase, you understand I am talking about, in 
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some instances was nine or ten inches wide and nine or ten 
inches deep, and this was only a four inch pipe, and you 
could look over the ledge and see the joint. 

Q'. Do you mean from the top? A. This wainscoting, 
this just came down there like that (indicating), and you 
could look down here and see it. The inspector came there 
and looked down on top of that, because he saw it. 

Q. How do you know he saw it? A. He must have seen 
it because he passed the whole job. 

Q. I didn’t ask you whether he passed the whole job; 
I asked you if they were visible. A. Yes. 

348 Q. Are you positive of that? A. I looked at 
some of them myself. 

Q. Every one? A. Not every one, no. 

Q. And how many stacks did you say you saw tested? 
A. Oh, fifteen or maybe more. 

Q. Can you give us the numbers? A. No, 1 couldn’t 
tell; it is quite a job to memorize, and all that. 1 was down 
there when they were making tests, and 1 was there when 
the Government man was looking them over, and I was 

there with Mr. McKay when they were passed on. 

• * # * % 

Q. What arrangement did you make for carrying 

349 off the rainwater while you had the pipes out? A. 
We had a piece of composition material that closed 

the openings, and put roofer’s cement all around that and, 
fortunately, we had a dry season. 

Q. You had a dry season, didn’t you? A. Yes, very 
dry. 

Q. Where would the water have gone if you had not 
had a dry season? A. On over the ledge, and some of it 
could have found its way to another stack. We would plug 
this up, and the water would find its way over to this other 
stack. 

Q'. But you took a chance on that, did you not? A. Yes, 
' that is, only to the extent— 
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Q. (Interposing) Bnt you took a chance in ^oing 
it that way? A. We were absolutely correct about it. 

Q. I didn’t ask you that. j 

The Court: He has answered the question.; 

By Mr. Gittings: j 

Q. Was there any rain damage done while you were on 
the job? A. None that I know of. 

Q. Are you positive of that? A. Not to my knowledge. 
Q. Do you know that two rooms had to be re- 
350 painted? A. Do I what? 

Q. Have you any knowledge of the necessity to 
repaint two rooms because of rain damage after your com¬ 
pany was on the job? A. No, I haven’t any knowledge of 
it now. j 


Q. You won’t deny that it didn’t take place? A. It 
hasn’t come to my knowledge yet. 

Q. Now, you say that when you made your original in¬ 
spection prior to entering into this contract, ithat only ten 
per cent of the pipe work had been done? A. Yes, sii\ 

Q. How do you account for the Government report that 
twenty-five per cent of the work had been done on the, 27th 
of July? A. Well, they probably took into consideration 
that there was some preparatory work laid out on the 
job, but they were not all complete; they probably 
bodied, probably fifteen per cent. 

Q. You now say fifteen per cent instead of ten 
If you count this other work that had been installed. 

Q. But only ten per cent had been done? A. Yes r 
Q. How many lines had been run? A. About, say eight 
or nine. j 

Q. Don’t you know that it was thirteen? A. I wouldn’t 
be certain about it from my memory now. 

351 Q. There is the specification of the workj can 
you take that and show his Honor? A. Some were 
done—no, I couldn’t take the plan, as I said before, that 
would be more confusing. 


em- 


A. 


sir. 


i 
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Q. Well, from memory, can you take the plans and tell 
his Honor the lines that had been run prior to the 26th, or 
that had been run at the time of your inspection? A. Some 
were not complete. 

Q. Are you talking about the work that had been 
done? A. 1 am talking about the work that had been 
done from the basement to the fifth ceiling. There were 
some stacks that still had to be continued on. 

Q. But you say only ten per cent of the pipe work had 
been done? A. That is right, because it was straight 
work. There was no complicated cutting to go back of the 
wall. It was just straight stacks run down, just as if you 
had run so many stacks up. 

Q. What do you mean by cutting, you say complicated 
cutting, what do you mean by cutting? A. When you in¬ 
stall a piece of pipe, that is a five foot pipe with a hub 
on each end, and when you cut that you have to make an 
offset. 

Q. Those offsets do go some place, don’t they? A. 

Yes. 

352 Q. And those holes had to be cut? A. Yes. 

Q. Your company didn't cut any of them when 
you were on the job? A. The original stacks were in place, 
and as we removed those we put in the new offsets. 

Q. You mean you removed the old pipe and put new 
in, and it was not necessary to do any cutting? A. No. 

Q. Your testimony is that you removed no marble after 
you went on the job? A. No what? 

Q. Your testimony is that your company removed no 
marble after you went on the job? A. That is right. 

Q. And you say it was only necessary to do approxi¬ 
mately one hundred dollars worth of cutting? A. That 
is right. 

Q. I hand you a photograph marked Plaintiff’s Exhibit 
No. 1, which shows the cutting at a certain point before 
the job was stopped by the Mathy Company? A. Yes. 
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j 


Q. I hand you a further photograph marked Plaintiff’s 

Exhibit No. 12, which shows the work after your company 
took over, after your company did that— 

353 Mr. Nicolaides (Interposing): Now, just before 
you answer that question I object. 

The Court: Have you finished the question? 

Mr. Gittings: I asked him whether his company 
had done the cutting shown on the photograph. 

The Court: On the second photograph? 

Mr. Gittings: On the second photograph. 

Mr. Nicolaides; Before you answer I object. In 
the first place, if the Court please, these photographs 
are not in evidence. 

Mr. Gittings: They certainly are. We have, of¬ 
fered them. 

Mr. Nicolaides: Let me complete by statement, 
Mr. Gittings. 

The record will show that these photographs were 
marked and assembled, and, that I would be given 
the opportunity of objecting to them at a later 
date, after l had a chance of examining them. Your 
Honor will recall that, I believe, and they were given 
to me on Tuesday evening. The two pictures he is 
referring to now are pictures that, at the proper time 
and by another witness, I am going to object to show 
your Honor, I believe, that they are not admissible. 
Now, furthermore, the question—Mr. Gittings’ ques¬ 
tion is, of course, directed to the future— 

The Court (Interposing): Now, don’t you be in¬ 
structing the witness. I 

Mr. Nicolaides: No, I am not instructing the wit¬ 
ness, but I just want to make it clear, but the way 
the question was put it gives an impression to this 

354 witness, who has never seen these photographs 
before— 



Have you seen these photographs before, Mr. 
Gordon? 

The Witness: No. 

Mr. Nicolaides: It gives the impression that what 
the question says is the condition before and after¬ 
ward. 

• # « * # 

356 Mr. Gittings: Then, as the record stands, your 
Honor, these photographs have been identified by Mr. 
Curtin. 

The Court: They have been admitted. 

Mr. Gittings: Thev have been admitted. 

Mr. Nicolaides: All right, what is the question? 

Mr. Gittings: And it is his statement that they 
are proper reproductions of the work before and 
after. 

Mr. Nicolaides: Well, assuming— 

Mr. Gittings (Interposing): From Mr. Curtin’s 
testimony. 

The Court: That testimony is there. 

• # * * * 

357 By Mr. Gittings: 

Q. Mr. Gordon, I handed you a moment ago a 
photograph marked “Plaintiff’s Exhibit No. 11 purporting 
to show certain cuttings before your company took over, 
on riser No. 22. I now show you Plaintiff’s Exhibit No. 12, 
the testimony concerning which is that it covered work 
that was done after your company took over— 

Mr. Nicolaides (Interposing): 1 don’t understand 
the testimony to be that. The testimony was that it 
was a photograph of a condition after. 

Mr. Gittings: The photograph we are talking about 
now. 

Mr. Nicolaides: That is right, but you are talking 
about the work. 
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358 


The Court: It is a photograph that was taken, 
after the Mathy Company quit work? 

Mr. Nicolaides: That is right, not a photograph 
that was taken after some work had been done. 

Mr. Gittings: Oh, yes. 

Mr. Nicolaides: No. 

Mr. Gittings: That is our contention. 

Mr. Nicolaides: I am not disputing when they 
were taken. 

The Court: The testimony of the engineers; that 
thev were taken on three different dates. 

Mr. Nicolaides: I am not disputing that, but I am 
objecting to the way the question was put. 

The Court: I think you can identify them as 
photographs purporting to have been taken at the 
time the Mathy Company quit the work, and a photo¬ 
graph taken after they undertook, after the Weldon 
Company undertook the work. i 

Mr. Nicolaides: That is perfectly all right, but not 
to add to that the statement about photographs 
taken after cutting had been done. 


The Court: I am the one who has to pass on the 
testimony and it seems quite clear to me. I am not 
going to be confused about it. 


Mr. Nicolaides 


All right. 


By Mr. Gittings: 

Q. Mr. Gordon, I hand you a photograph marked Plain¬ 
tiff’s Exhibit No. 12, and ask you whether or not your com¬ 
pany did the additional work in opening that hole, as shown 
by that photograph (handing the photograph in question to 

the witness)? A. I don’t know. j 

• • • * * 


359 Bv Mr. Gittings: 

Q. I hand you a further photograph marked 
Plaintiff’s Exhibit No. 13, which purports to show a cer- 
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tain hole was cut prior to your company taking over, and 
in connection with that I also show you Plaintiff’s Exhibit 
No. 14 which shows an additional cutting, and ask you if 
your company did that additional cutting after you took 
over (handing exhibits to the witness). A. (After ex¬ 
amining the exhibits in question) I have to be more clear 
there than that because I can’t remember that. 

Q. You have no knowledge? A. No. 

Q. Do you deny that it was done? A. No, I do not deny 
anything unless I absolutely know that it wasn't so. 

360 Bv Mr. Gittings: 

Q. I hand you a further photograph marked 
Plaintiff’s Exhibit No. 15, which purports to be the situa¬ 
tion before your company took over, and in connection 
therewith I hand you another photograph marked Plain¬ 
tiff’s Exhibit No. 16, which purports to show additional 
cutting that had been done, and ask you if your company 
did that cutting (handing the exhibit in question to the wit¬ 
ness)? A. (After examining the exhibit in question.) I 
don't know about that. 

Q. You don’t know? A. No. 

Q. You have no knowledge? A. No. That looks 
familiar (indicating). 

Q. In connection with the same riser I hand you an¬ 
other photograph marked Plaintiff’s Exhibit No. 17, and 
ask you whether or not your company did the cutting shown 
thereby (handing the exhibit in question to the witness) ? 
A. (After examining the exhibit in question.) I can’t re¬ 
member where this was. 

The Court: Is that a riser? 

Mr. Gittings: Riser No. 2. 

• • * * « 

361 By the Court: 

Q. May I ask you this question please? Does your 
contract call for cutting, or were you to do the cut- 
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362 ting- under your contract, or was it Mr. Merando? A. 
I included cutting. 

Q. All the necessary cuttings ? A. Cutting and all, you 
know. 


By Mr. Gittings: 

Q. Mr. Gordon, the last paragraph of your contract 
states that you will render a separate statement for cutting 
concrete, brick wall, plaster, woodwork, and marble? A. 
Yes. 


Q. 

Q. 


Did you keep a statement? A. Yes. 

What was the cost? 

Mr. Nicolaides: I have that. Do you want to see 
them? 

Mr. Gittings: I am asking him. 

Mr. Nicolaides: He can’t remember. 

Mr. Gittings: If he doesn’t know- he may say so. 
The Witness: I think about a hundred dollars. 
The Court: He said about a hundred dollars. 
The "Witness: About a hundred dollars, as near as 
I can remember. 


* • * • • 

364 By Mr. Gittings: 

Q. Mr. Gordon, I hand you photographs marked 
Plaintiff’s Exhibits 18 to No. 84, the same being photo¬ 
graphs marked, some of them “the situation as to the finish¬ 
ed work at the time the Mathy Company shut down the 
job” and the others being marked “additional cutting -tfork 
done after the job was resumed,” and ask you if you can 
take these photographs and tell us whether or not your 
company did the work shown on the photographs -which are 
marked “work done after the job was shut down” or addi¬ 
tional work. I 

The Court: Just take a glance at them and see if 
you can indicate whether you can answer. 


i 
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The Witness: Your Honor, if I may make this 
statement; I stated that there was approximately one 
hundred dollars worth of cutting there. Our com¬ 
pany kept the time separate for additional cutting. 
Our payroll had been accepted by the Merando Com¬ 
pany. 

In looking over these photographs, as I stated be¬ 
fore, some cutting had been done here. There was a 
period between the shut down of the job at the time 
that we started operations—how would I know 

365 whether any cutting had been done in the interim. 

The Court: This question is whether or not the 
additional cutting shown in the photographs, whether 
your company did it. 

The Witness: I will answer that by saying that 
when I went down to the job at various times, as pre¬ 
viously stated, I saw no cutting done. Mr. Miller, our 
superintendent on the job, had to do that cutting at 
times best suited to the custodian of the Post Office, 
which sometimes was Saturday night, sometimes 
Sunday morning at about two o’clock or three o’clock. 

The Court: The fact is you wouldn’t be able, sim¬ 
ply from your supervision, going there as you said 
from time to time, daily or some other time, you 
would not be able to say whether or not that particu¬ 
lar additional work was done by your company? 

The Witness: No. 

The Court: You can’t go into that ? 

The Witness: No, I can’t honestly do that. 

The Court: Very well. 

* * • ♦ • 

367 Q. Was your company asked to give a bid on this 
vrork? A. Yes, sir. 

t Q. Were you willing to do so? A. No. 
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Mr. Nicolaides: Now, just a minute, let’s don’t 
confuse him. When you say a bid on the "work are 
you referring to— 

Mr. Gittings (interposing): A straight bid, one 
lump sum price. 

By Mr. Gittings: 

Q. After the job was shut down I asked you whether the 
Merando Company requested you to give a straight bid 
from your company? A. Yes. 

w i 

368 Q. Were you willing to give one? A. No.i 

Q. Your bid is based on time and material! A. 
Yes. | 

Q. What type of men were to do the cutting? A. Plumb¬ 
ers. 

* • * • • 

369 Mr. Gittings: I asked him what character of Work¬ 
men they 'were to employ to do that cutting. 

Mr. Nicolaides: And I object to that. 

The Court: What kind of workmen? 

Mr. Gittings: Whether laborers or plumbery. 
Mr. Nicolaides: I object to that. It has no bear¬ 
ing on the case. j 

370 The Court: Overruled. | 

By Mr. Gittings: 

Q. Answer the question. A. Plumbers. 

Q. Are you a member of the Pittsburgh Plumbers’ 
Union? A. Am I what? 

i 

Q. Are you a member of the Pittsburgh Plumbers’ 
Union? A. Not the journeymen. 

Q. This w T as a Union contract that you took over?! A. 
Oh, yes. j 

Q. You were required to do the cutting work by plumb¬ 
ers, were you not, under the contract? A. Yes. 

Q. And you were— ! 
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Mr. Nicolaides (interposing): Now, wait a min¬ 
ute, what are you referring to? 

Mr. Gittings: I asked him whether the basic con¬ 
tract was a Union contract. 

Mr. Nicolaides: I am asking you whether you are 
referring to this or some other contract. 

Mr. Gittings: I think it has to be done in accord¬ 
ance with the contract. 

The Court: I think the last question was whether 
or not the rules of the Union require it to be done by 
Union men or by plumbers. 

371 Mr. Nicolaides: That is the question, and I object. 

The Court: He said it did and you objected? 

Mr. Nicolaides: Yes. I don’t see where it makes 

any difference. 

Mr. Gittings: It makes a material difference, from 
our standpoint. 

The Court: Let it stand until the end of the case. 

Mr. Nicolaides: Well, I object for whatever it 
may be worth. 

• * • # • 

By Mr. Gittings: 

Q. Your contract required that it be done by Union 
plumbers? 

The Court: He said it did. 

« « • • • 

A. Yes. 

• • * • # 

372 By Mr. Gittings: 

Q. Coming to the weep holes in the ledge drain, 
the weep holes in the ledge drains are connected, are they 
not? A. They are connected, you say? 

Q. Aren’t they part and parcel of the same thing? A. 
Yes. 

Q. And you say it was not necessary to do any cutting 
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whatever? A. The old lines had to be pulled out, the lead 
pipe, and put new ones in. I 

Q. You are sure that no cutting was done? A. Not to 
my knowledge. 

Q. Now, what friction clamps on the second and third— 
Mr. Nicolaides (interposing): I object, if your 
Honor please. I never went into the question of any 
friction clamps with this witness. 

Mr. Gittings: He said it was only necessary to 
do a hundred dollars worth of cutting, and we want to 
know what he had in mind. 

The Court: Yes, I think so. 

Mr. Nicolaides: But he is going into friction 
clamps as though there had been some talk about it. 
373 The Court: According to the testimony, that was 
part of it. They were to be cut down, set down, put 
below the floor level. I think it is proper to gp into 
it to find out about the cost of a hundred dollars. 


374 Q. Now, Mr. Gordon, state whether or not you 
employed your men in the operation of this contract 

in the same way as if you had taken the contract at a 
straight bid price? A. Yes. 

375 Q. Are you positive of that? A. Yes, sirj We 

had these men working for us previously— 

# • • • • 

Q. You did the work in exactly the same manner ? A. 
That is right. 


376 


RE-DIRECT EXAMINATION: 


377 Q. Mr. Gordon, when you stated that approxi¬ 
mately 10 per cent of the pipe installation was placed 

! 

when you took over the job, you were not including any 
of the cutting work, were you? A. No. 


i 
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Q. Mr. Gittings asked you about the inspection of the 
joints. As a matter of fact, the joints were inspected, were 
they not? A. Yes. 

Q. And they were approved? A. Yes. 

Q. These lead approaches and weep holes, of which we 
have a picture here, they are holes in that granite? A. 
They were. 

Q. And you would take the pipe in the old weep holes 
that were in there and put in a new one? A. That is 
right. 

Q. That did not require any cutting in the granite? A. 
No. 

# # • * * 

379 L. R. MADISON was called as a witness on be¬ 
half of the defendant and, having been first duly 

sworn, was examined and testified as follows: 

* * * # • 

Q. What is your occupation? A. Mechanical engineer 
for the government. 

• # * * • 

Q. What connection, if any, did you have in your of¬ 
ficial capacity as Inspector for the United States Govern¬ 
ment on the installation of the downspouts on the old Post 
Office at Pittsburgh, Pennsylvania? A. I prepared the 
plans and specifications for the work before it was put 
on the market, and after the contract was let I made 

380 two or three inspections of the work at Pittsburgh. 

• ♦ * * • 

386 By Mr. Nicolaides: 

Q. I show you another document, dated September 
9, 1943, and ask you what it is. A. This is an inspection 
report of work under contract for the new downspouts at 
the Pittsburgh, Pennsylvania, old Post Office. 

Q. Who made that report? A. I made it. 

Mr. Nicolaides: We offer it. 
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Mr. Gittings: We object, your Honor. This is the 
report after the Weldon Kelly Company had taken 
over the job. It is not a report showing the condition 
which existed at the time the job was shut down, and, 
therefore, is not competent in connection with the 
issue in this case. 

Mr. Nicolaides: We will show by another witness 
that so far as certain conditions it does show the 
condition of the work at the time it shut down. 

Mr. Gittings: If this witness can state he was 
there. 

The Court: I think Mr. Madison can say if that 
report truly states the things which he saw in his 
inspection at that time, it is admissible. 

Mr. Nicolaides: That is all I am offering it for. 

By the Court: 

Q. Is this a true report of what you saw on your 
387 official inspection made at the time? A. Yes, sir. 

The Court: I think under the circumstances it is 
admissible. j 

Mr. Linkins: May we have an exception? 

The Court: Yes. 

• • • # • 

391 CROSS EXAMINATION by Mr. Gittings: 

Q. When you speak of the contractor in this! re¬ 
port of July 27th, whom did you mean? A. The Merando 
Company. 

Q. The information you stated you obtained from the 
contractor as to the plumbers? A. I did not obtain it 
directly from Mr. Merando. 

392 Q. Or his concern? A. From his concern,; or 
perhaps Mr. Curtin. 

Q. You are not certain, though? A. I think it was Mr. 
Curtin. 




393 Q. Are you in a position to state of your own 
knowledge what amount of work had been com¬ 
pleted at the time the Mathv Company stopped their sub¬ 
contract? A. Not of my own knowledge, no, sir. 

* * # * * 

. Q. Did you make a water test? A. No, sir. 

Q. Who made the water test ? A. That was made by the 
superintendent of Mr. Gay, the construction engineer of the 
Pittsburgh District, and who was to have supervision over 
this job at the time. 

♦ # * # • 

394 RE-DIRECT EXAMINATION: 

* * # # * 

Q. Have you ever seen Mr. Gay? A. Oh, yes. 

Q. Would you say he is a tall, thin man? A. Yes, 
sir. 

• • * # • 

395 ALVIN R. MILLER, JR., was called as a witness 
on behalf of the defendant and, having been first duly 

sworn, was examined and testified as follows: 

• • * # * 

Q. How long have you been employed by the Weldon 
Kelly Company ? A. About fifteen years. 

Q. What is your position at the present time with 

396 them ? A. Foreman. 

* • • * • 

Q. Do you belong to the union? A. Yes, sir. 

Q. Are you a journeyman or what kind of a plumber are 

you? A. I am a journeyman plumber. 

• • • # • 

397 Q. Mr. Miller, directing your attention to the in¬ 
stallation of the downspouts in the old pos-t office at 

Pittsburgh, Pennsylvania, did you have occasion at any 
time to go down there to look at that work? * * # A. That 
was August 29, 1943. 



I 


183 


398 Q. Did you make any inspection at that time ? A. 
Yes, I did. 

Q. Did you make any records of the results of your in¬ 
spection during that time? A. Yes, sir. 

Q. Have you those records with you, Mr. Miller?! A. 
Yes, sir. 

407 (Thereupon, at 12:30 o’clock p. m., a recess was 

taken until 1:30 o’clock p. m.) 

* * * • * 

408 JOHN F. REARDON being recalled, resumed 
the stand and testified further as follows: 

Re-cross-Examination: 


Q. Now, Mr. Reardon, when you were on the stand 
the other day you were asked by Mr. Gittings: “What!was 
your connection, if any, in relation to these plumbing: and 
sheet metal repairs for the oild Post Office Building?” 
And your answer to him was “Well, my duties as assist¬ 
ant custodian and engine man called for me to assume 
the duties of a government representative in as much as I 
am supposed to see that the work is performed accord¬ 
ing to the specifications and plans of the contractor ” 
That is what you said ? 

A. Yes, sir. 

409 Q. And you based that on the plans and specifi¬ 


cations, did you not— A. (interposing) Yes, 
Q. (continuing)—which read as follows— 


sir. 


I am reading now from paragraph 8 sulb-paragraplii B: 

“Government representative, construction engineer, 
district engineer and inspectors as used herein shall mean 
representatives of the Public Building Administration, 
Federal Works Agency; in the discussion of such represen¬ 
tative at the building or site government representative as 
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used herein shall mean the custodian of the building or site 
unless otherwise specified.” 

That is what you were referring to? 

A. That’s right. 

Q. Now, I show you a document which has been labeled 
“Defendant’s Exhibit No. 5 for identification” and ask 
you if you ever saw it before. 

Mr. Linkins: Is that that letter that was ruled 
out? 

410 Air. Nicolaides: That’s right. 

The Witness: Yes, sir. I saw that before. 

• * * * • 

Q. Is it not a fact, Mr. Reardon, that you wrote this 
letter? A. Yes, sir. 

Q. And does it not bear your initials on it? A. Yes, 
sir. 

• * • • • 

Mr. Linkins: (interposing) He didn’t say that 
he signed it. 

Mr. Nicolaides: His initials are on it. 

The Court: Is it signed? 

The Witness: Yes, sir. 

The Court: By whom? 

The Witness: My superior. He read it and 
signed it. 

* • • • * 

411 Q. Well, I will ask him this: Mr. Reardon, is this 
letter a correct statement of the condition on Aug¬ 
ust 13,1943? A. In my opinion, yes, sir. 

• • * • * 

412 RE-DIRECT EXAMINATION by Mr. Gittings: 
,Q. Are you still of the opinion that the job was 

only thirty per cent completed at the time it was shut down? 
A. Yes, sir, I wouldn’t change that. 

413 Q. You wouldn’t change it? A. No, sir. 
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! 




ALVIN R. MILLER, JR., resumed the stand and 
tied further as follower 


testi- 


Direct Examination, resumed: 


• # • # ♦ 

417 Q. Stack Number 6, Mr. Miller. Stack No. 6. A. 

Yes, sir. j 

# # • • # 

i 

Q. And what did you do to complete the comple- 

418 tion of that stack? A. (reading) In order to com¬ 
plete Stack No. 6 a certain amount of old downspout 

pipe in chase at basement floor had to be removed. This 
pipe was behind marble slabs and the marble had been re¬ 
moved along with a lavatory. With the removal of old 
pipe at this point work was started and sewer washed out, 
and then hooked up to the point at basement ceiling left 
by other contractor. ; 

i 

The marble was then replaced and lavatory set back. 
Work was then started at fifth floor and it was impossi¬ 
ble to get new A drain in until old pipe or downspout was 
removed at this point and work completed to gutter! out¬ 
side. 

Stack was then tested, the job of replacing weep hole 
was started. Tn order to complete same, some of the old 
weep hole tees had to be removed and pipes supported in 
chases. 

• • # • • 

Q. Stack No. 7. What was the condition of Stack 

419 No. 7 when you inspected it? A. It had been start¬ 
ed by the other contractor. 

• • • • * 

Q. In the condition in which you found that stack what 
if anything had to be done by way of cutting, and for the 
removal of any marble in order to complete that stack? A. 
There was none. i 
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Q. What did you do to complete that stack? A. 
(reading) In order to complete this work a certain amount 
of aid downspout pipe had to be removed by us at the base 
of old stack at main sewer connection and, with this- done, 
new stack was installed behind panel work and stairway, 
leaving a testing Y branch and clean-out at base of stack. 

Replaced all marble and .stair treads and filled and re- 
eemented floor. Installed clamps along line at proper floors. 
Picked up work at fifth floor and completed to gutter at 
roof or A drain as plan calls for, with a new lead connec¬ 
tion. 

• * • * * 

423 Q. Now, Stack No. 9, Mr. Miller, what condition 
did you find that in when you made your inspection ? 

A. Stack No. 9 had been started by other contractor but 
all the ways had been cut open. This stack goes up the 
stairway and is back of marble work and in a chase. 

Q. Did I understand you to say stack had been started 

or had not been started? A. Had not. 

# # • • • 

424 Q. Go ahead. A. Do you want me to go right 
straight through with this? 

Q. Yes, that’s right, Mr. Miller. What else did you 
have to do? A. (reading) In order to keep from taking 
down marble work the old pipe had to be cut up into pieces 
and dropped to a point in chase that would allow pipe to 
come out. 

This had to be done the same way when the new pipe 

was installed, at various points. 

• • # * • 

425 Q. Now, Mr. Miller, was there anything to have 
prevented the previous sub-contractor from starting 

the installation of this stack? A. No. 

Q. Was it necessary to remove any marble on the stair¬ 
way to install this stack? A. No, sir. 
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Q. Was there any marble removed? A. No. 

Q. Stack No. 10, Mr. Miller. What was the condition 
of that? A. (reading) Stack No. 10 had not been started 
and the basement floor had been opened up ready for jthe 
plumbing contractor to start along with all the chase work 
from the basement to the roof opened up. 

Q. Where was this stack located? A. This stack was 
located on a stairway. 

Q. Was there anything to prevent the previous sub¬ 
contractor from beginning installation of this stack? A. 

No. | 

• • • • * 


Q. Was it necessary to remove any marble toj in- 
426 stall this stack? A. No. 

Q. Did you remove any marble to install this 
stack? A. No, sir. 

Q. Now, what did you do to install it? A. (reading) 
In order to start work on this stack the entire old stacl* 
had to be removed to allow new stack to go up in same 
chase. 

This removal of old pipe was done by burning off sec¬ 
tions and letting them down to a point in stairway where 
they could be removed. j 

With all the old stack out, the new pipe was put into 
place behind the marble and pulled up into place or dropped 
down, in some cases, where it was possible to do so. 

Q. Anything further on that? A. Yes. 

(reading) With all the new pipe and the new drains put 
into place the pipe was then tested and passed by the in¬ 
spector. 

Q. Now, with respect to Stack No. 11, where was that 
located? 

• # • • • 


427 A. It was on the Fourth Avenue side of the 
Post Office, the location of it. 


old 
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Q. Now, what was the condition of that stack when you 
made your inspection? A. Stack No. 11 had been started 
by other contractor. 

• * * • * 

Starting at sewer opening and taking same to a point 
above third floor, this is where he stopped and the new 
contractor started this work to complete stack. 

All ways had been opened and for no reason that 
428 could be seen this stack could have been completed, 
(sic) 

• * * * • 

432 Q. Finding the stack as you did, midway between 
the third floor, was there any cutting necessary to be 

done in order to proceed with the installation of that stack? 
A. No, sir. 

t • • t f 

433 Q. Stack No. 13, Mr. Miller, what was the condi¬ 
tion of that? A. That had been started by other 

contractor. 

Q. How far had it proceeded? A. (reading) Had been 
started by other contractor at basement and taken to a point 
at the fourth floor ceiling and the fifth floor. At this point 
is where work stopped. 

Q. Had it been connected at the bottom? 

• • i • i 

A. Yes, sir. 

• • • • • 

442 Q. What was the condition of stack No. 21, Mr. 
Miller? A. Stack No. 21 had not been started. 

Q. Where was it located ? A. In the stairways. 

Q. Was it necessary to do any cutting to install that 
stack? A. No, sir. 

Q. Was it necessary to remove any marble to install 

that stack? A. No, sir. 

• • • • • 


♦ 
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443 Q. Did you remove any marble? A. No, sir. 

• • # • * 

Q. * * * How many of these stacks went up the stairs ? A. 
Four. 

Q. How many of them were all the way from the base¬ 
ment to the fifth floor; I mean of these four? A. Two. 

Q. How far did the others go? A. Between the second 
and third floors. 

Q. Were they enclosed in the walls or were they in chas¬ 
es? A. They were in pipe chases. • 

i 

Q. Part of them where they went up was in marble 
wainscoting? A. Yes, sir. 

Q. And part of them in plastering? A. Yes, sir. , 

Q. And part in the stairway; is that correct? A. i Yes, 
sir. i 

Q. What part of the plaster on these four pipes 

444 had not been removed? A. It all had been removed. 

Q. All of it? A. In places. 

Q. You are quite positive of that? A. Yes, sir. 

Q. There was not some place where it might not have 
been removed? A. There was a few places on one stack 
that had to be removed, as I recall, now. There was a short 
stack there. I think that had some brick on it. 

Q. Can you figure how many places on the four pipes 
there was plaster w r alls, counting the flights? A. About 
four places, four or five places. 

Q. You mean, had not been opened up altogether? A. 

That had not been opened altogether. 

• • • * • 

451 Q. Stack No. 22, Mr. Miller: What were the 
conditions you found it in when you made your in¬ 
spection? A. Stack 22 had been started by the other con¬ 
tractor. 

Q. I can possibly shorten this a little bit. Where 

452 was stack 22 located? A. On the Third Avenue side 
of the old post office in the stairway. 
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Q. Did the same conditions prevail there as prevailed 
with reference to the other stacks in the stairways? A. Yes, 
sir. 

Q. Did you find the same general condition existing so 
far as that stack is concerned, that nothing had been done? 
A. That is right. 

f 

462 Q. After you started work on this project, Mr. 
Miller, did you ever see Mr. Curtin on the job? A. 

Occasionally; at times. 

• ♦ • • * 

Q. Did he ever say anything to you about stacks 3, 12 
and 20? A. Yes. 

Q. What did he say? A. He said something about a 

change they were trying to get through. 

* # ♦ * * 

463 Q. What did you find out? A. Oh, I found out 
that they were to be rerouted. 

Q. Directing your attention to stack No. 3, was there any 

change order pending? A. Yes. 

# • • • * 

Q. That stack, as I understand you, was eliminated from 

the fifth floor to the basement? A. That is right. 

• * • • • 

464 Q. When did you find it out? A. Some time 
later. 

• * • • • 

Q. Did Mr. Merando know whether that stack was going 
to be eliminated? A. No. 

Q. Had that stack not been eliminated, Mr. Miller, would 
any cutting have been necessary on the floors below the 
fifth floor? 

« * • • • 

A. Yes. It would have required a certain amount of 
cutting. 
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46o Q. On each floor? A. Yes, sir. 

Q. But it was not known at the time you took 

i 

over whether it was going to be eliminated? 

The Court: He has said that. 

# # * * m 

Q. iSo the cutting had not been done, at the time you 
took over the installation of that stack, as originally provid¬ 
ed for in the plans and specifications; is that true? A. 
That is true. 

Q. And as it was finally installed it was not necessary 

to make any cutting in those floors? A. No, sir. 

• • # • • 

| 

468 The above cause came on for further hearing! be¬ 
fore his Honor, Mr. Justice Proctor, at 10 o’clock 
a. m., Friday, March 10,1944, when the following pro¬ 
ceedings were bad and evidence adduced, to wit: 1 

• * # • • 

469 ALVIN R. MILLER, JR., was re-called as a wit¬ 
ness on behalf of the defendant and testified further 

as follows: 

! 

Direct Examination (Resumed): 

* # • * • 

' Q. I show you a photograph which is marked Plaintiffs’ 
Exhibit No. 60 which purports to be a photograph of the 
room or space in which stack No. 3 was to go, and also 
Plaintiffs’ Exhibit No. 61, which purports to be the same 
room after stack No. 3 had been installed, and I will ask 
you to look at those two photographs first and then I will 

ask you a couple of questions about them. 

* * • # • 

Q. I will ask you to look at photograph, Exhibit No. 60, 
which does not have any stack shown in it, and I will ask 
you to state whether or not it represents the true condition 
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of the space where the stack was to go through the 

470 ceiling? A. No, it does not. 

* * * # • 

Q. Explain to the Court just what you found the condi¬ 
tion to be. A. After surveying this job and going to this 
tower, in the back here there was a hole cut. That is, it 
went up in the corner where the pipe passes through. I 

understood the slab had not been cut out. 

* # • * • 

471 Q. Why was the under slab left? A. From past 
experience that is a safety caution, to leave the under 

slab underneath there when you are working underneath. 
Q. Is that an unusual height, 35 feet? A. Yes. 

Q. Would there have been danger of a man dropping 
through that hole because of that height of 35 feet ? A. 
Yes. 

Q. Would you say that was the reason the under slab 
had not been removed? A. That is what it was used for, 
what it served. 

Q. And a hole had been cut all the way through the 
floor above except the under slab that was at the ceiling? 
A. At the floor below. 

Q. Now, Mr. Miller, directing your attention to stacks 
Nos. 12 and 20: At the time that you made your inspection 
when you first went on the job, was there a change order 
pending concerning those stacks? A. Yes. 

Q. According to the original plans and specifications, 
how were stacks Nos. 12 and 20 to be installed? A. 

472 They were to go up the pipe shafts. 

Q. Under the change order that was pending, 
how would stacks Nos. 12 and 20 have been installed? A. 
They would have been exposed. 

Q. Had the change order gone through would it have 
been necessary to make any cuttings in the floors below? 
A. Yes. 
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Q. Was it known at that time whether or not the change 
order would go through? A. No. 

Q. If the change order did not go through and the 
stacks were installed in the shafts, would it havC been 
necessary to make any cuttings in the floor below? A. No. 


473 Q. You have stated that at .the time you went on 
the joib there was a change order concerning; those 

two stacks? A. Yes, sir. 

Q. But you did not know at that time how they were 
to be eventually installed; is that correct? A. That is 
right. 

Q. Now, look at Exhibit No. 25. That represents what 
was necessary to be done in order to actually install that 
stack, does it not? A. Yes, sir. 

Q. Had the change order gone through on stacks Nos. 
12 and 20, would it have been necessary to have cut that 
hole? A. No. 

Q. Would it have been necessary to have cut the hole 
at any time at that point? A. No, sir. 

Q. Would it have been necessary to have cut a hole at 
all? A. Yes. 

Q. At some other point? A. Yes, sir. 

Q. Did you cut that hole? A. Yes, sir. 

Q. And I assume you cut a similar hole with 

474 reference to stack No. 20? A. Not similar. ; 

Q. Tell us how much work was involved in cutting that 
hole? A. Oh, about 15 minutes. 

Q. What type ceiling is that? A. That is a metal lath 
ceiling. 

Q. What work was involved in cutting that ceiling? A. 
Just to use a pair of tin snips and a hammer. 

Q. Now, Mr. Miller, directing your attention to photo¬ 
graph No. 26, which purports to have to do with stack 12. 
A. Yes, sir. 
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Q. Did a similar condition exist with reference to stack 
20? A. Yes, sir. 

Q. Had the change order, which was pending at the 
time you went on the job, have gone through, would it have 

been necessary to have made that cut? A. No, sir. 

• • # • • 

Q. What did you have to do to cut that? A. A 
475 hammer and a pair of tin snips. 

Q. Do you know the distance between the top of 
the marble which was in the stairway and the riser on the 

stair below, approximately? 

* • * * * 

A. Oh, that was four feet. 

* • * * * 

4S0 Q. I show you photograph marked 21, which has 
to do with stack 22. It has on the front of it 
in typewriting “hub forcing marble out.” Do you re¬ 
call that condition, as shown in that photograph? 
4S2 A. Yes, I do. 

Q. Did you install the stack shown in that photo¬ 
graph? A. Yes, I did. 

Q. Did the installation of that stack force any marble 
out? A. No, sir. 

Q. As a matter of fact, Mr. Miller, can you recall this 
particular instance of that photograph and the installation 
of that stack? A. Yes, sir. 

Q. As a matter of fact, Mr. Miller, was the marble there 
moved in any way? A. Slightly. 

Q. What was the cause of the marble being moved there 
slightly? A. It seems like when they opened the chase 
up it worked the marble loose and there was some mortar 
from the plaster down behind it. 

Q. What did you do to correct that condition? A. I 
took a hack saw and went between the brick and the mar¬ 
ble and forced the sand out and pushed the marble back. 

* • • * • 
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483 Q. Photograph No. 23 purports to show the same 
place with the panel appearing to be scarred or 
something in some manner. Was that panel removed to in¬ 
sert the pipe ? A. Not to insert the pipe. We were burn¬ 
ing the stack off and some metal fell down behind the 
woodwork at that time and there was a smoldering fire and 
we had to get it out. 

Q. What did you do ? A. Roughly going at it we broke 
the panel. 

* * • # * 

485-486 Q. * * * Did you make the cutting shown ip No. 
32? A. Yes, sir. 

Q. What was the type of the construction at the 
ceiling where you made the cut? A. It was metal lath.i 
Q. About how long did it take to make that cut? A. 
Oh, approximately 15 minutes. 

Q. You did make that cut? A. Yes, sir. 


A. This is for 23. 


Q. Did you make that cut? A. Yes, sir. , 

487 Q. What was the type of construction of : that 
ceiling? A. That was metal lath. 

Q. How long did it take you to make that cut?! A. 
Approximately 15 or 20 minutes. 

Q. What type of work was necessary to make that cut? 
A. With a hammer and a pair of tin snips. 


Q. Now, going back to the same photograp 
488 call your attention to the base in photograph No 
Does it show a friction clamp? A. Yes, sir 


Q. What did you do? A. 1 took it off and lifted 
loose boards out of there and set it on the hollow tile. 


hs 


, I 

. 37. 
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Q. Was it necessary to do any cutting! A. No, sir. 

Q. I show you photograph No. 40, which relates to 
stack 23 and purports to show some cutting done after the 
Mathy Company left the job. Is that situation familiar to 
you? A. It is. 

Q. Did you do the cutting shown in that picture? A. 
Yes, sir. 

489 Q. Was that cutting finally used? A. No, sir. 

Q. What was the reason? A. Well, there was 
some arrangement to reroute those pipes through the pipe 
-shaft; running the pipe in the pipe shaft. 

Q. What work was involved in making that cutting 
shown in that photograph? A. About 20 or 25 minutes 
of time. 

# # * # • 

493 By Mr. Nicolaides: 

Q. I call your attention to photograph No. 51, 
which has to do with stack No. 4, and states the cutting was 
done after the Mathy Company left the job. • * • Do you re¬ 
call that? A. Yes, I do. 

Q. Did the Weldon Kelly Company make that cut? A. 
Yes. 

Q. How much work was involved in making that cut? 
A. About 20 minutes. 

Q. What type of ceiling was that? A. Metal lath. 

Q. Is there anything further you can explain about that 
cut? A. In what way? 

Mr. Nicolaides: Well, that is all right. 

• • * • * 

495 Q. Now, in order to install the stack in the room 
shown by these two photographs, was it necessary 
to remove the basin? A. Yes, sir. 

Q. Does photograph No. 67 show the basin removed? 
A. Yes, sir. 

Q. What kind of work was necessary for the removal 
of the wash basin there? A. A plumber. 


» 
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Q. Did the removal of that basin involve any cutting? 
A. No, sir. 

Q. Either concrete or plaster ? A. No, sir. 

Q. Photograph No. 67 shows some paneling removed? 
A. Yes, sir. 

Q. Could that have been removed before the 

496 wash basin had been taken out? A. No, sir. j 

* * # # * 

Q. Photograph 68 purports to show insufficient cutting. 

Do vou know who removed that basin? A. I did. ! 

* 

Q. Would it have been possible to do any cutting be¬ 
hind that basin before the basin was removed? A. No, 
sir. 

I 

# # • # # 

501 Q. Was it necessary, Mr. Miller, to remove the 
ceiling in the new toilet on the fifth floor in order to 

install stack No. 13? A. No, sir. 

Q. Did you remove the ceiling? A. No, sir. 

# * # * 

502 Q. IIow many weep holes were there oh this 
job ? A. Fifty-two. 

503 Q. Now, what work was involved, Mr. Miller, 
in renewing the weep holes? A. It require^ the 

removal of the old copper flashing on the outside of the 
building on the ledges. It required the services of two or 
more men. In some cases where we had two fellows out on 
the ledge we had one man inside working with the two men 
outside. 

Q. Were the holes already there? A. Yes, sir. They 
were cut in the marble in the construction of the building. 

Q. There were holes through the granite? A. That is 
right. 

Q. Did I understand that you took the old pipe, the 
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■old weep hole out, and put a new one in? A. I took the 
old copper out and replaced it with a new lead pan. 

Q. Was it necessary to do any cutting and patching in 
connection with brick work, concrete, plaster, woodwork, 
or marble in order to do that? A. No, it was not. 

Q. Was there anything at the time you went on the 
job to prevent Weldon Kelly Company from going 

504 ahead and doing that work? A. No, sir. 

Q. Was there anything which would have pre¬ 
vented the previous subcontractor from going ahead and 
doing that work? A. No, sir. 

Q. About how much time would it have taken those 
plumbers to do that work, approximately? A. About 
twenty days. 

Mr. Gittings: Twenty days for the weep holes? 

Mr. Nicolaides: He said twentv davs for those 

men to renew the weep holes. 

* * # * * 

505 Q. Mr. Miller, when you were working on that 
job did you have any conversation with Mr. Mathy? 

A. At first—after 1 was introduced to him I did; I had had 

conversation with a man I later found out to be Mr Mathy. 

* * * # • 

506 Q. What was said by Mr. Mathy to you, and what 
was said by you to Air. Mathy? A. Well, Mr. Mathy 

came up to me and we were removing one of the old 
down spouts, I think it was No. 9, no, we were 

507 working on No. 22 at that time, if I can recall, no, it 
was No. 22, and he asked me if I thought I would get 

the new pipe back in the chases behind the marble, and I 
said I thought I could, and he said, “That’s what I thought 
all along.” That is the conversation we had and he walked 
away. 

* # * * • 
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509 CROSS EXAMINATION: 

By Mr. Gittings: : 

Q. Mr. Miller, those typewritten sheets from which you 
read first as to the conditions as you found there before 
you went to work, and what you did afterward, when did 
you prepare them? A. These typewritten sheets'? 

Q. Yes? A. These were typewritten by the girl in the 
office. 

Q. When ? A. These here are for the amount of data 
covering the entire job. ! 

Q. I asked you when were they made up? Recently? A. 
No; before the close of the job. 

Q. Those sheets were typewritten before the close of the 
job? A. Well, it takes it clean up to the time of the 
job being closed; in other words, they were written shortly 
after the job was closed. 

Q. And when was the job finished? A. We completed 
the job January 9th. 

Q. And you had that data written up at or about that 

time, is that right? A. Yes, sir. 

# * # * # ! 

510 Q. And after you commenced the work for the 
Weldon-Kelly Company there was very little, if any, 

cutting or patching to be done? A. There was very little 
cutting to be done. 

511 Q. Very little? A. Yes, sir. 

Q. Did you keep any time sheets on it?: A. 
Yes, sir. i 

Q. And those time sheets would show the amount of 
cutting you did, or only the time of the men ? A. The time 
of the men. 

Q. Have you any record to show the amount of cutting, 
detailed record? A. Do you mean the amount of cutting 
or time? 
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Q. The amount of cutting, please ? A. The only thing 
I have is the actual hours. 

Q. Actual hours? A. That’s right. 

Q. Who did the cutting? A. Plumbers. 

Q. Did they do the cutting all at one time or did they 
reach a place where the cutting had to be done and stop 
and do the cutting? A. No, if they were in one place where 
they had to do cutting they did it. If that stack required 
anv cutting thev made sure it was done before thev started. 

Q. How did you keep time sheets on that? A. Natural¬ 
ly, if a guy is working on an 8 hour day, and commences to 
work on a stack and is going to work on it until it is com¬ 
pleted from the basement to the fifth floor, and found 
512 he had to trim any holes out, he keeps his own record, 
and 1 go around each day and check up each fellow 
for the amount he had done. 

Q. You say he kept his own records? A. He didn’t 
keep his own records in a workmanlike manner, no, sir. 

Q. Have you got those records? A. Yes, sir. 

Q Where are thev? A. I think thev were turned over 
to Mr. Merando. 

Mr. Nicolaides: I don’t think you understood the 
question. Read the question. 

The Reporter: (Reading): 

“Where are they?” 

Mr. Nicolaides: What records do you mean? 

M r. Gittings: I mean the records your man turned 
in to you every day on the amount of cutting. 

The Witness: No, they didn’t keep that type of 
record. 

By Mr. Gittings: 

Q. I thought you said you did. A. It wasn’t necessary. 
I was keeping their time. 

The Court: I think I understand. He would go 
around and get the time from these men that they 
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put in cutting, and lie would put the time record 
down, is that right? ■ 

The Witness: That’s right. 

513 By Mr. Gittings: 

Q. Is that what you would do? A. I would ask 
them if they had any cutting, and he would say, <f Yes, I 
had 10 or 15 minutes here or there,” and I would: put it 
down. I would have to have a million sheets if I put down 
each one of those. 

Q. But you put it down ? A. That day. 

Q. Have you the records on which you put it down? 

Mr. Xieolaides: I have them. 

By Mr. Gittings: 

Q. Can you take these and show us how you divided it 
up (Handing paper writings to witness.) A. Divide— 

Q. (Interposing): The time. A. Do you mean— 

Q. (Interposing): The cutting time from the rjegular 
plumber work time? A. Each sheet shows here as: a dif¬ 
ferent type job number; In other words, if a fellow is 
working on the installation of down spouts the time he had 
that day would be indicated on the dowm spout sheet.; If he 
was working on trimming, or had any trimming work on 
the job that day, it would be on trimming or cutting. 

Q. Let’s take it this way— 

514 The Court (interposing): I take it what you want 

is to show' what was the cutting. Pick out a card and 
show 7 us the cutting, Mr. Miller, please. j 

The Witness: Could I have them? 

The Court: Just have him take one. 

The Witness: I had them in order, your Honor. 

The Court: Show Mr. Gittings one. 

Mr. Xieolaides: Show him one that shows cutting 
or trimming. 

Mr. Linkins: We w'ant to see all of them. 
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The Court: I know, but I thought if you saw one 
it would give you an idea. 

The Witness: They seem to be all mixed up here. 
,Mr. Nicolaides: Go back to the time you went on 
the job August 29th—Oh, pardon me, I have one in 
my pocket. 

By Mr. Gittings: 

Q. Will you take your time sheets for the first day you 
put men on the job—I am not talking about yourself. A. 
September 1st. 

Q. You put men on the job September 1st ? A. Yes, sir. 
Q. How many men did you have on the job ? A. Two 
and myself. 

Q. Have you got any cutting time for that day? A. 
Yes, I do. 

515 Can you show it to me? A. (Witness indicates.) 

Q. You have got 8 hours, is that what you mean? A. 
Yes, that’s right, for two men; that is about a half a day’s 
time each. 

Q. That is the first day? A. That’s right. 

Q. Take the second day. A. That is labor for installing 
down spouts. 

Q. Well, 1 want the cutting in connection with it. A. 
There is no cutting on that sheet. 

Q. No cutting on that sheet? A. On that sheet there 
(indicating). 

Q. Didn’t you do any cutting on the second? A. Not 
from personal memory. 

Mr. Linkins: May I suggest to your Honor that 
if this witness will take these time slips and put them 
in order to show the ones that the cutting was done 
on, I think then when he comes back on the stand he 
can explain. 

Mr. Nicolaides: They are all in order. 

Mr. Linkins: Oh, they are ? 

• • • • • 
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516 By Mr. Gittings: 

Q. Now, I want you to take the 3rd. You say there 
is no cutting on the 2nd according to this slip here? A. 
Not according to this slip here. 

Q. Now, take the 3rd day of September. Was there any 
cutting on the 3rd? A. Yes, there is. 

• * • # * I 

i 

517 The Witness: Do you want the required amount 
of men on the job each day for cutting? 

The Court: 1 suppose you want the time each day? 
Mr. Gittings: Give me the tickets. 

The Court: Very well. j 

By Mr. Gittings: 

i 

Q. Go through the only records j’ou kept, that you have 
in your hand. A. In time? 

Q. I mean the cutting work. A. As to the cutting work ? 
Q. 1 just want to see if we understand each other. A. 
That’s right; in other words, the only record they had was 
through these lists here (indicating). 

Q. You have no detailed list of cutting work that was 
done? Just sav ves or no. A. Just in hours. 

V ft- 

Q. Just in hours? A. That is all. 

Q. Then you can’t start at the beginning and give us the 
history of the amount of cutting you did from point to point, 
can vou? A. Oh, ves, I think I can. i 

V 7 w 1 t 

Q. From recollection? A. From recollection. 

518 Q. Is there anything on your notes? A. In these 
here? 

Q. No, is there anything on the notes that you made from 
vour original notes? A. The notes state that in some cases, 
the notes state that there was no cutting required. You 
could piece them all together if you wanted to. 

Q. As you made your daily notes did you show the cut¬ 
ting that vou did? A. Onlv on the time sheets, that is all. 
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I couldn’t say that I cut a big hole here and a small hole 
there. 

Q. But you did keep a record of the actual work you did, 
on the other papers? A. That’s right. 

Q. But no cutting on that list? You have cutting on an¬ 
other list there in your own handwriting, have you not, from 
which you made up your typewritten sheets? A. Yes, sir. 

(j>. From day to day? A. Yes. 

Q. And you kept a history on that but you didn’t make a 
historv of the cutting? A. I made the time sheets out ac- 
cording to the cutting, that is all. 

Q. Just the time sheets. You knew this question of 
519 cutting was the point at issue between the Mathy 

r 

Company and the Merando Company, did you not? 
A. ‘ The first part of the job there it wasn’t explained to me 
that a certain amount of cutting had to be done, and when I 
made the survey of the job Mr. Gordon of the Weldon- 
. Kelly Company asked me to note, when I took a survey of 
the job, to note on my sheet the amount of certain cutting, 
and whether it was to be cutting all the way, or had to be 
cutting on the job to complete that one stack. That is the 
reason I refer back on this set-up when I say all ways for 
connecting the stack; that is the reason I didn’t take notice 
every day of the work, or that work had to be done on the 
fourth floor, and a hole had to be cut on the sixth floor, to 
complete stack 16 or 17, something like that. 

Q. Take your notes of the first day on the job, which 
stack did you commence on ? A. I commenced on,—I start¬ 
ed on stack 22. 

Q. Didn’t you testify yesterday that no cutting was 
neeessarv to start work on that stack, on stack 22? A. 
That’s right. 

Q. But your time sheet shows 8 hours cutting work that 
day, does it not? A. Yes, it does. 
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Q. Well, what cutting did you do? A. That is a 

520 very small item there in comparison to that job. 

Q. But you testified yesterday that it wasn’t 
necessary to do any cutting on that stack when you started 
the job, didn’t you? A. That’s right. 

Q. But your time sheets show you employed 8 hours 
labor in cutting on that day, do they not? A. That’s right. 
Q. How do you explain that? A. That is a very small 

item, just a item, a very small item. 

• • • * • 

i 

By Mr. Gittings: 

Q. And you say these holes we looked at in these photo¬ 
graphs only take about 15 minutes for a man with a hammer 
to knock the place out? A. That’s right. There is no cut¬ 
ting on that. 

Q. Then you are changing your testimony? A. No. 
You asked me if I started to work on that stack. 

i 

521 Q. I asked you which stack you started to work 
on and you said 22. A. That’s right. 

Q. And I asked you yesterday if it was necessary to do 
any cutting on that stack. A. That’s right; I show; four 

hours apiece, and this shows 16. 

• • • * * 

Q. Are you familiar with the plans and speci- 

522 fications of this job? A. Pretty much so. 

Q. Do you know that they call for 26 friction 
clamps on the fourth and second floors? A. I do. 

Q. How many of those holes had been cut for the proper 
installation of those holes when you took over? A. Could 
I interrupt you ? i 

Q. No, answer the question. A. Sir? 

Q. Answer the question. A. I didn’t get the question. 
I wanted to answer the first question you asked. You said 
26 friction clamps according to the plans and specifications 
on the fourth floor and second floor, is that right? 
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Q. If I am wrong I can be corrected. A. That is accord¬ 
ing to the plans and specifications and not the way the job 
is installed now, is that right? 

Q. You are more familiar with the plans and specifica¬ 
tions than I am, Mr. Miller. I asked you whether the plans 
and specifications called for putting in 26 friction clamps 
on each of the fourth and second floors? A. There were 
supposed to be friction clamps installed at the fourth and 
second floor on each stack. 

Q. There are 26, are there not? 

• •it* 

523 Q. Isn’t it a fact the plans call for friction clamps 
on each stack on the fourth and second floors? A. 

Fourth and second, that’s right. 

Q. I am asking you if at the time you took over were the 
holes cut on the second and fourth floor for the proper in¬ 
stallation of those friction clamps? A. Yes. 

524 Q. On all of them? A. Yes, sir. 

Q. On the lines that had not been run? A. Yes. 

Q. The holes had been cut? A. The holes had been cut; 
not the exact amount—on account of changes there wasn’t 
any cutting on this stack; that is the way that was put in 
and run up there, but the stacks that were already up. 

Q. Your testimony then is— A. (Interposing) I am 
testifying that the stacks were up at the second floor and 
fourth floor openings and were large enough for the clamps 
to be set down on the hole tile. 

Q. And you put them on afterward? A. Yes. 

Q. And the photographs that were offered in evidence, 
where they showed the friction clamps on the photograph, 
which was testified had been taken prior to the time you com¬ 
menced work, isn’t a correct reproduction, is that what you 
mean, Mr. Miller? A. Yes, sir. 

Q. And you put the friction clamps on, shown in this 
photograph, after you took the job over? A. Yes, sir. 
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Q. Now, coming to the lines that had not been run at 
the time you took the job over; had the holes at the 
525 fourth and second floors been cut for those friction 
clamps? A. No. 

Q. You had to cut those holes afterward, did you not? 
A. I didn’t run them. 


Q. On all the 11 lines? A. You asked me on the lines 
that weren’t run, I thought. 

Q. That had to be run; wasn’t there 11 that had to be 
started from the basement when you took over? A.j You 
asked me before about the lines that were eliminated. 

The Court: No, he said the lines that had not been 
run by the Mathy Company. 

The Witness: I misunderstood him. 


The Court: What about the holes for the friction 
clamps for the stacks which had not been run. 

The Witness: All of ours had been run to the ceil¬ 
ing, and the holes were big enough to take care of 
the friction clamps that were necessary. 


By Mr. Gittings: 

Q. You mean on the lines that had not been run,; too? 
A. Yes, sir. 

Q. You are positive of that? Are you positive? A 


Except in the toilet room on the fourth floor. 

Q. Now, coming to the ledge drains. Yoii call 
526 them weep holes? A. That’s right. 

Q. You say it was not necessary after the Weldon 
Kelly Company took over the job to do any work at all in 
connection with cutting around weep holes? A. Not mason¬ 


ry work, no. j 

Q. Not masonry work? A. No. 

Q. Did you do any cutting at all? A. On the burning; 
you referred to the burning as a cutting. 

Q. How? A. I burned out the old risers, removed the 
old downspouts with an acetylene torch. 
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Q. What was the distance between the interior of the 
building and the exterior on those weep holes? A. It varied 
at different locations. 

Q. What did you say the distance was? A. I said it 
varied at different locations. 

Q. What was the approximate distance? A. The first 
floor was about 54 inches. 

Q. 54? A. Yes. 

Q. Were most of them 54 inches? A. No, sir. 

527 Q. What were the dimensions of the others? A. The 
first floor was around 54 inches, and the ledge drain 

at the second floor was approximately 4 feet. 

Q. Four feet? A. Now, when I refer to 4 feet I mean 
that is the length of the pipe to take it from the face of the 
weep hole forward to the inside of the new downspout. I 
don’t mean that the wall was exactly 4 feet. 

Q. But in some places you say it was 60 inches and in 
some places 4 feet? A. That was the length of pipe re¬ 
quired to go from the outside of the weep hole to the down¬ 
spouts. 

Q. And you didn’t have to do any cutting of masonry or 
plaster to remove those weep hole extensions? A. If any, 
very little. 

Q. You say if any, very little? A. That’s right. 

Q. How much did you do? A. Not very much. 

Q. Well, how much? A. Well, approximately, in time 
I would say altogether a day. 

Q. But vou sav it took six men 20 davs to install those 
56 holes? A. How many holes? 

528 Q. I think you testified that there were— A. (In¬ 
terposing) 52. 

Q. 52 weep holes? A. Yes. 

Q. And your testimony was that it required the time 
of six men 20 days to install them? A. That’s right. 

Q. And you say now it took approximately about a day’s 
cutting? A. A day’s time, just taking— 
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Q. Then you had to do some work there? A. Nq, sir; 
you understand it was a jagged edge on this granite;, and 
naturally you are not going to stand there and get your 
hands cut. , 

Q. That is cutting work, isn’t it? A. Sir? 

Q. That is cutting work? A. That is just trimmirig the 
hole. I wouldn’t say it would be cutting. We refer to cut¬ 
ting with a sledge or chisel. 

Q. Well, how’ did you cut the granite? A. We didn*t cut 
the granite. You can’t cut granite. 

Q. Well, what do you mean you did then? A. Sir? 

Q. What do you mean you did then? A. The brick 
would be sticking down where you made the bend for the 
pipe into the weep hole and maybe the edge would 

529 interfere with the bending of it, and we would cut it. 
Q. Cut the brick work? A. Just hit it with a hammer. 
Q. You say it took a day for a man to do it? A. |You 

asked me how long it would be for 52 holes, and I said it 
would be about a dav altogether. 

* i 

Q. You say you cut the pipe with a blow torch? A. 
Acetylene torch, gas and air. 

Q. On the interior of the building? A. Sir? 

Q. Where did you cut it? A. Inside, on the pipe itself. 
Q. How did you get in there without cutting? A. Sir? 
Q. How did you get in that pipe? A. It was open. 

Q. How do you mean it was open? A. It had been 
opened up by the Mathy Company. 

Q. Do you mean the cutting had been previously 
done? A. It had been done before I got there. 

Q. Now, we will come to the roof ledge drain: Did you 
have any cutting to do? A. No, sir. 

Q. It was not necessary to do any cutting work then? 
A. Roof ledge drains; I think that there was one 

530 place which required the removal of some metal lath, 
something like that, but I wouldn’t consider that 
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cutting or trimming. The lath was loose from being bump¬ 
ed so we just removed it. 

Q. Supposing you had taken a contract which provided 
for the general contractor to do the cutting, wouldn’t you 
call it cutting under those conditions? A. Not in that 
case. Do you mean to tell me I would have to go around 
and hunt up the contractor to have him come up and pull 
that little piece of lath off? It would take more time, if 
J was on the 5th floor and he was down in the basement and 
1 had to go and hunt him up, is that right? 

Q. You would use the plumber's time to do that work? 
A. Not exactly. I just told you about a place where there 
was a little piece of lath loose. Maybe I don't understand 
what you mean by cutting. Was it with a chisel, and shears 
and tin snips? 

Q. Anything that you require to cut to remove or in¬ 
stall. A. I wouldn’t consider that cutting. 

Q. You wouldn’t? A. No, sir. 

Q. Well, your men did a lot of that work, then, which 
you did not consider to be cutting? A. No, sir. 

Q. How much did they do? A. I would say 
531 about $100, around that way. We have an exact 
amount of time on what they did that we call cutting. 

Q. What would you call cutting? I am trying to find 
out what you mean by cutting. You say if they had to use 
metal shears to cut a piece of tin, or down spouts, you don't 
call that cutting? A. Yes, sir, I do, if you have to put 
your ladder across up by the ceiling, it is called cutting. 

Q. Suppose one of your plumbers reaches a place where 
he can’t get through because there is brick? A. Is the 
pipe there? 

Q. No, he has to put the pipe there. A. Do you mean 
he has to put the pipe through the solid brick wall? 

Q. No, any outlet; maybe two or three broken brick 
there? A. No. 
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Q. Do you call that cutting if lie has to stop and en¬ 
large that hole? A. No, that isn’t cutting. You ,don’t 
mean to tell me that it is cutting if he has to stop and knock 
a couple of bricks out ? How long do you think it takes to 
knock a couple of bricks out? j 

Q. I didn’t ask you that, but you don’t call that cutting? 
A. No. 

Q. So you didn’t keep track of the amount of 

532 cutting? A. On the whole, I did. 

Q. You say you did? A. As a whole; I am con¬ 
sidering the length.of time; if he spent a little more time 
where it was hard to get out 1 would add the time in, just 
like I told you before. I would go around and ask, him 
what he had done, 1 would see it had been changed, he had 
knocked a couple of chunks out of those brick, and I would 
ask him how much time it required to do that, and he would 
say 10 or 15 minutes, and at the end of the day I would add 
them all up together. 

Q. Mr. Miller, we will suppose your company had taken 
a contract to do just the mere plumbing— A. (Interpos¬ 
ing) Yes, sir. 

Q. (Continuing) —and the general contractor ihad 
agreed to do the cutting, the metal place's and the like, 
wouldn’t you expect under those conditions that the holes 
would be sufficiently wide without further cutting for your 
plumbers to proceed with the work? A. Well, the only 
way I can answer that would be to say that the general 
contractor was informed there. 

Q. Wait a minute; but on this job you didn’t keep or 
turn in the time on that character of cutting? A. There 
wasn’t any of this type. 

i 

Q. You didn’t have any at all? A. Just knock- 

533 ing off a couple of places? Could you show me on a 
photograph what you mean by cutting? 

Q. No. i 
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The Witness: 1 am trying to get clear in my mind 
what he is trying to put over. 

The Court: I take it he wants to know what you 
mean. 

The Witness: We are both confused, 1 think. 

The Court: After all, you are the witness, and 
should answer his questions the best you can. 

The Witness: 0. K. 

The Court: If you don’t understand you have a 
right to explain. 

The Witness: I am trying to explain the best I 
can. 

The Court: I think I get it. 

By Mr. (sittings: 

Q. Mr. Miller, I hand you Plaintiff's Exhibit No. 21, 
which shows a friction clamp embedded on a pipe, and 
I ask you whether you call that cutting— A. (inter¬ 
posing) Wait a minute. Is that upside down? Yes, it is 
upside down. 

Q. I ask you whether you would call that cutting to 
put that friction clamp on the pipe? A. No, that isn’t 
cutting. 

|Q. You wouldn’t call that cutting? A. No. 

Q. And you paid no attention in your time, or on 
534 any cutting report, to such items as that? A. That’s 
right. 

Q. You didn’t consider that cutting? A. That’s right. 
That is part of the plumber’s installation there. 

By the Court: 

Q. Now, let’s take that picture, Air. Miller, that open¬ 
ing that is made there for the placing of the stack; do you 
call that cutting ? A. Sir ? 

Q. The opening is made in which the stack is embedded 
in the building— A. (Interposing) That is placed in the 
construction of the building. If you wish to cut that out, 
yes, I would say that would be cutting. 
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Q. But .that was built that way originally? A. That’s 
right. 

Q. Now, to get into it, that is, to remove the plaster to 
get into it, is that cutting, or no? A. Removing that plas¬ 
ter? 

Q. Yes? A. Yes, sir. 

Q. So that it did require cutting to open up that line? 
A. That had already been opened up. 

Q. Well, regardless of whether it had, or; not, 
535 that is what you call cutting? A. Yes, sir. 

The Court: All right. 


By Mr. Gittings: i 

Q. How long did it take to do that cutting? 

Mr. Nicolaides: Now to what are you referring? 
Mr. Gittings: Well, to this friction clamp. 

The Witness: You have it upside down again. I 
have to look at it the way I put it in. 


By Mr. Gittings: ! 

Q. All right, you are familiar with it and I am not. 
A. I do not consider that cutting. 

Q. I ask you how long it would take to knock those 
brick out of there? A. This? (Indicating.) 

Q. Yes, to cut the holes on each side where the clamp 
went in there? A. But I didn’t cut them; I just knocked 
them out with the hammer. They were loose. i 

Q. They were loose? A. That was sand mortar; these 
too (indicating) you can see where they had been loose 
before. It is just like taking a hammer and hitting them a 
tap and they will fall right off. Those bricks are about 
8 inches long and are put in so that they can be worked 
out. 

536 The Court: You mean knocked loose from the 
mortar? 

The Witness: Yes, sir. 
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By Mr. Gittings: 

Q. You don’t call that cutting? A. No, sir. 

Q. How many of those clamps were put in on the job? 
A. Well, I couldn’t exactly say. 

Q. Well, you have an approximate idea? A. All to¬ 
gether? 

Q. Yes? A. There is supposed to he two on every 
stack, but we put an additional amount on. 

Q. And that went in with your regular plumbing? A. 

Yes, that was required. 

• # • • • 

Q. Was that bos’ns chair erected by you? 

537 A. Yes, sir. 

Q. And the time charged up to the plumbing job ? 
A. Yes, sir. 

Q. Can you tell us how long it took to erect that chair? 
A- The first one took us about a day. 

Q. About a day? 

* # * * * 

Q. And then you had to change it over to another shaft, 
you said? You said that there were four? A. That’s 
right. I used them in three. 

Q. You didn't use it in the fourth? A. Xo. 

Q. How did you do it in the fourth? A. I climbed 
up it. 

Q. How high was it? A. Al>out 95 feet. 

Q. You climbed up the shaft? A. That’s right. 

Q. Didn’t it take much longer to climb up the shaft 

and erect it in that manner? 

# * # * • 

538 Q. You said it took the time of two men to erect 
the bos'ns chair? A. Yes. 

Q. And then you had to change it over to the second 
shaft? A. Yes, sir. 

Q. How much time did it take to change it over? 
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539 A. Not very long. 

Q. How long? A. Oh, I would say approximate¬ 
ly half a day. 

Q. Of two men? A. Yes. 

Q. Each time you changed it over—you changed it 
over twice, didn’t you? A. Yes, sir. 

Q. And it took a half a day’s time of two men? A. 
That’s right. I 

Q. You stated in your testimony that stack 18 had not 
been run—you had better refer to your notes, if you wish— 
have you got the place? A. That’s right. 

Q. I think your testimony yesterday was that that stack 
had not been run and that you commenced in the basement 
to put in the stack? A. Stack 18? 

Q. Stack 18? A. I said stack 18 had been started up 
there at the basement sewer and taken to the point a^ the 
fourth floor, the fifth floor storage space. 

Q. You say it had been started at the basement ; and 
run to the fourth floor? Is that your testimony now?! A. 
That’s right. 

540 Q. Isn’t it a fact, Mr. Miller, that that shaft came 
out of the coal bin, that there were 35 tons of coal 

in the cellar and the stack had not been commenced at all 
in the basement? Do you recall the coal in the cellar? A. 
Yes, sir, I do. 

Q. Didn’t that interfere with the erection of one of the 
stacks in the basement? A. They started at the basement, 
yes. 

Q. Well, the stack that had to run in the position where 
the coal was had not been started, had it? A. The stack 
had been started in the basement and run to between the 
fourth and fifth floors. 

Q. Through the coal? A. It couldn’t run through the 
coal. The coal was boarded off from the stack. 

Q. Do vou mean the coal wasn’t in the wav? A. Sir? 

Q. Do you mean the coal wasn’t in the way? A. Well, 
the coal was in the wav; I will say that. 
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Q. Well, the stack was erected after you got on the 
job, was it not: A. Yes; they used it up. 

Q. Oh, they used it up? A. Yes, they used a percent¬ 
age of it. 

Q. You know it was moved after you got on the 
541 job, don't you? A. Yes, 1 do. 

Q. You wanted it out of your way ? A. I didn’t 
say I wanted it out of my way. They were burning the 
coal up. 

(). Do von mean to testify now that the coal wasn’t 

ft 

interfering with the work there at that point ? A. Certain¬ 
ly it was interfering; vou had to crawl over it. 

Q. But, nevertheless, yon didn't care whether it was 
moved, or not? A. Not until I got to the point where 1 
had to get at it. 1 had to test that stack from that point 
up. These stacks were all tested from the basement to the 
roof, you understand? 

Q. I understand. A. Yes, sir. 

, Q. Who tested them? A. Sir? 

; Q. Who tested these stacks ? A. My plumbers. 

! Q. How ? A. My plumbers. 

Q. Did you meet the official inspector’s test? A. Pass¬ 
ed the inspection. 

5.42 Q. What inspector? A. Post office inspectors. 
Q. Which ones? A. Sir? 

Q. Do you know the name of the gentleman who made 
the test? A. Mr. Gay. 

Q. Did he make the test on all the stacks? A. Xo, he 
didn’t. 

Q. Well, who else made any of the tests? A. Mr. 
Shinton. 

Q. Any one else? A. Mr. McKay back here. 

Q. He made some of the tests? A. He inspected it. 

Q. I mean he was inspector on some of the tests? A. 
He represented the inspector when the inspector wasn’t 
on the job, and he O. K.’d that stack. 



Q. You knew that tlie plans and specifications required 
that all the stacks should be filled? A. l’es, sir. 

Q. From the basement to the roof? A. Yes, sir., 

Q. And tested under pressure? A. That’s right. 
543 Q. I ask you whether you weren’t permitted to 
test some of these stacks with only the running-water 
test? A. Sir? ! 

Q. I ask you whether or not you were not permitted to 
test some of these stacks with only the running water test? 

A. I can’t recall that because I would be there at the 

! 

time of the test. 

Q. Oh, you weren’t there at all of them? A. Not at 
the time of the test on all of the stacks. | 

I had my men there. 1 couldn't be at this exact same 
spot each time. I got my 0. K. from the inspector asithe 
stack was passed— 

Q. (Interposing) Well, weren’t you interested in see¬ 
ing that they were inspected and passed? A. Yes, sir, but 
I had other duties besides being around with the inspec¬ 
tors. 

Q. But your men had to fill the pipe with water, did they 
not? A. Yes. 


Q. And do yon mean you weren’t present when some 
of these tests were made? A. Yes, sir. 

Q. Did you have a talk with Mr. Kane about eliminating 
the test under pressure? A. No, sir; I explained 
544 that the test would require it under pressure when 
the pipe was filled from the basement to the roof. 

Q. What did you explain, what amount ? A. That'it 
would require about 45 pounds pressure. 

Q. Can you state whether or not the pipes were passed 
by the inspector? A. You didn’t ask me if they were in¬ 
spected by—maybe I didn’t understand the question. 

* * m • m 


By Mr. Gittings: I 

Q. Mr. Miller, on these ledge drains or weep holes, 


545 
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as you call them, isn’t it a fact that before you could get 
out the old pipe you had to put two clamps on to hold them 
at different places? A. Xot necessarily. 

Q. In no place you had to do that? A. Yes, sir. 

Q. How many? A. A number of places. 

Q. To put clamps on :o hold the pipe up there had to 
be cutting, did there not? A. Xot necessarily. 

Q. Where did you put the clamps on to hold the pipe 
up? A. In the chase. 

Q. The chases were smooth, were they not.' A. In 
some places. 

546 Q. How did you put clamps on with a smooth 
chase to hold the pipes up? A. We knocked quar¬ 
ter bricks and half bricks out. 

Q. That is the way; you knocked them out? A. In 
some places. 

Q. You knew some of those holes took as long as four 
hours to cut? A. Xo. 

Q. That was a well-constructed building, was it not? 
A. It was supposed to be. 

Q. The mortar was in good shape ? A. In some places. 
Q. Can you tell us how many of those clamps you pur. 
in in the weep holes to do your cutting work? A. Xo, I 
cannot. 

Q. Can you give us any idea ? A. It is hard to remem¬ 
ber that. 

Q. Where you installed them and what cutting you 
did to install them, you did not charge that up to regular 

cutting, did you? A. I didn’t do any cutting of them. 

• * . * • • 

555 Q. Coming back to the tests that were made: 1 
■was asking you at the noon recess, Mr. Miller, didn’t 
the government waive some of the lines that were run from 

the full water test? A. Yes, they did. 

• * • * * 
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Q. Do you know which lines they were? A. 9, 10, 21, 
22, 4, 5 and 6. 

* # • • * 

557 Q. Mr. Miller, assuming that this marble had 
been removed prior to the time you went on the job, 

or after you went on the job on these stairways, isn't ‘it a 
fact that the work could have been proceeded with faster? 
A. No, sir. 

Q. There would have been less cutting, would there pot? 
A. The cutting had alreadv been done. 

Q. For the short lengths? A. Sure. 

Q. You could use longer lengths, couldn’t you? | A. 
No, sir. i 

Q. You would still use short pieces? A. Yes, sir. I 
would. Five foot lengths of pipe don’t usually work out 
on the measurements all the time. We have to cut them 

j 

up. 

Q. But you could have used more of the regulation 
lengths of pipe if the marble had been removed first? A. 
No. i 

# ft # • • 

558 Q. What I am driving at is, assuming that the 
marble is removed, I want to find out your opinion 

as to whether the job could have been done quicker and at 
less expense? A. No, sir. 

Q. You say it could not? A. It could not have; about 
the same. 

Q. Just about the same? A. Yes, sir. 

Q. You could have done it quicker? A. No, sir. j 

• • • • * 

560 EARL D. McCLARY was called as a witness on 
behalf of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

• # • • • I 

Q. What is your occupation, Mr. McClary? A. Gen¬ 
eral contractor and engineer. 
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Q. How long have you 'been engaged in that business? 
A. Since 1918. 

* # ♦ • * 

361 Q. That is enough, Mr. McOlary. What has been 
your activity during the past ten years? A. I 
have been, in conjunction with my construction business, 
representing architects, contractors, and financial institu¬ 
tions that had problems relating to the construction indus¬ 
try. 

• • # # * 

562 Q. Did that work involve negotiating with con¬ 
tractors or subcontractors with reference to the com¬ 
pletion of contracts that had gotten stalled for various rea¬ 
sons? A. Yes. 

Q. Now, directing your attention to the work of instal¬ 
ling the downspouts in the Pittsburgh post office, what if 
any connection did you have with that job? A. Mr. 
Merando called me up on the long distance telephone on 

August 19th and asked me— 

• * * * • • 

Q. What did you do as a result of that telephone calf 
from Mr. Merando? A. 1 went to Pittsburgh. 

Q. Where did you go when you got there? A. I went 
to the William Penn Hotel and I saw Mr. Merando. 

Q. Where did you go from there? A. I went to the 

post office building in Pittsburgh. 

• # • • * 

563 Q. Did any conversation take place at that time 
between vou, Mr. Merando or Mr. Curtin? A. Yes. 

7 

* * # * * 

564 Q. What else was said bv vou or bv Mr. Curtin 
on that tour? A. 1 asked Mr. Curtin, after he had 

explained to me the several issues, if he had authority of 
the Mathy Brothers in order to discuss the proper way of 
the Merando Company and the Mathy Company ironing out 
their dispute so the work could progress. 
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Q. What did Mr. Curtin say? A. Mr. Curtin i in¬ 
formed me he had no authority to discuss with me the 
issues involved. 

* * # • * 

565 Q. Did Mr. Merando call Mr. Jester on the 
phone? A. He did. 

Q. Did vou talk with Mr. Jester on the occasion of the 

! 

telephone call? A. I did. 

Q. What did you say and what did Mr. Jester say? A. 
I said to Mr. Jester could he come to Pittsburgh the fol¬ 
lowing day so we could discuss these disputes between the 
Mathy Brothers and Merando Company. 

Q. What did he say? A. He advised me over the 
phone that there was nothing to be discussed. He said all 
he wanted from the Merando Company is a letter setting 
forth an extra for plumbers to do the necessary cut- 

566 ting in connection with the post office building. I 
further replied to that, “Mr. Jester, if I come to 

Washington would vou meet me there?” He told me that 
it was of no use of my meeting him in Washington; that 
all he wanted was a letter in writing from the Merando 
Company authorizing Mathy Brothers an extra for the 
engagement of plumbers to do the cutting work in connec¬ 
tion with the contract. 

Q. Did he state on that occasion that the job was tikd 
uip because there had not been sufficient cutting done? A. 
No. 

• • • • * 

Q. What did you do next, Mr. MeClary? A. I went to 

the Mathy Brothers’ Assured Company in Pittsburgh. 

• # • • • 

567 Q. Who did you see there? A. I saw an attor¬ 
ney in the claim department by the name of Mr. 

Thompson. 

• * * • * 
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568 Q. What happened on August 21st? A. T met 
Mr. Jester at the post office building around noon¬ 
time on Saturday. 

#***♦ 

Q. What was said on that occasion by you or by any¬ 
body else? A. I was introduced to Mr. Jester and I ask¬ 
ed Mr. Jester why he was not progressing with the work. 
Mr. Jester extracted from his coat pocket a paper and 
started to read me this paper as to why he would not con¬ 
tinue with the work. I immediately took down what he 
was reading from this paper. 

569 Q. Xow, did you record at that time the reasons 
assigned by Mr. Jester for not going ahead with the 

work? A. Yes, sir. 

Q. What were they? A. Item Xo. 1: Mr. Jester read 
from this memorandum of his and demanded a written 
order for plumbers to do all cutting at the rate of $2.75 
per hour for straight time and time and a half, for over¬ 
time, in the event any overtime is incurred in cutting— 

Item Xo. 2: Further requisition for plumbers’ wages to 
be paid weekly. . 

Item Xo. 3: Mathy Company assumes no responsibility 
for damage done by falling debris. Cleaning up to 'be done 
by the Merando Company. 

Item Xo. 4: Marble setters are to remove all marble in 
connection with cutting for plumbers. 

The next item: Mathy Company assumes no responsi¬ 
bility for damage done in connection with marble, wood¬ 
work, plaster or masonry walls. Xo cleaning of any 

570 debris whatsoever pertaining to the job. 

The next item, five openings to be cut suitable for 
each floor in the vent shafts. 

Item 7: Payment in the amount of 90 percent of the pre¬ 
vious requisition rendered. 
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Q. What else was said on this occasion, Mr. McClary? 
A. When Mr. Jester had concluded reading me this paper, 
I asked Mr. Jester would he then discuss the merits 1 of 
these demands. Mr. Jester replied that the only way he 
would resume his contract was for Merando to fill these 
seven demands, and he would not discuss with me the 
merits of these demands. I pleaded with Mr. Jester, why 
wouldn’t he discuss with me whether he was entitled; to 
these demands. He said he was not interested in any dis¬ 
cussion. 

I turned to Mr. Merando and asked him if he cared 1 to 
accede to these demands. Mr. Merando said no. 

Then I turned to Mr. Jester and said I did not see any 

further use of continuing this meeting. 

• # • ♦ # 

Q. When did you next talk with anyone connected with 
the Mathy Company; that would be Mr. Jester, Mr. Mathy 
or Mr. Curtin? A. On Friday, the 27th, I received a long 
distance telephone call from Washington, and this 
571 person informed me that he was Mr. Mathy. He ask¬ 
ed me if there was anv wav of getting together with 
me so the dispute he had with the Merando Company coilld 
be discussed. 

Q. Who did you say the gentleman said he was? A. 
Mr. Mathy. 

Q. Go ahead. Kxcuse me. A. As he was very anxious 
to see me to see if something could not be done. He sounded 
very pleasant over the telephone, and I said to Mr. Mathy I 
had a conference with your Mr. Jester in Pittsburgh and 
he did not care to discuss in any way with me whether there 
were any merits to your firm’s contention. However, if I 
could do anvthing I will call vou back. I immediatelv then 
put in a long distance telephone call to Pittsburgh and 
spoke to Mr. McCandless, an attorney— 

Mr. Gittings: I object to this. 



By Mr. Xicolaides: 

Q. You cannot state any conversation you had. Did 
you call Mr. Mathy hack? A. No. 

Q. "Why didn't you call Mr. Mathy back? A, Because 
1 was informed— 

Mr. Gittings: I object. 

Mr. Nicolaides: He can say that he was informed. 
The Court: Well, I don't think it makes any dif¬ 
ference. Nothing came of this. 

572 Mr. Xicolaides: I think it might make a great 
difference. I will put the question this way: 

Q. What did you find the condition to be with reference 
to re-letting the contract? A. A contract had been signed 
by a firm in Pittsburgh by the name of Weldon & Kelly. 
The Court: That explains the matter. 

Mr. Xicolaides: Yes. That is all I wanted. 

Mr. Linkins: When was this? 

Mr. Xicolaides: When did you say that was? 
The Court: That was the 27th. 

A. That is right, August 27th. 

Mr. Xicolaides: You may cross-examine. 

Mr. Gittings: We have no questions. 

The Court: That is all, Mr. MoClary. 

# • * • # 

SAM MERANDO was called as a witness in his own be¬ 
half and, having been first duly sworn, was examined and 
testified as follows: 

* * # # • 

573 Q. What connection, if any, do you have with 
the contract of the Merando Company with the 

United States Government for the installation of down¬ 
spouts in the Pittsburgh post office? A. I am the general 
manager of the Merando Company. 
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Q. Did you negotiate the contract between The Merando 
Company and the plaintiff, The Mathy Company? A. 
I did. ! 

Q. Who did you carry on your negotiations with? A. 
Walter R. Jester. 

Q. Did vou ever meet either one of the Matliys? A. 
No. 

* # # * # 


574 Bv Mr. Nicolaides: 

Q. Now, directing your attention, Mr. Merando, 
to this document which is dated June 16th, I ask you to 
read it, first. 

(The witness examined said letter.) 

Q. That is a proceed order, is it? A. That is right. 

Q. After you sent that letter out, when did you next 
talk with Mr. Jester or get in touch with Mr. Jester 
about this contract; about when? A. I don’t remember 
the exact date, but it was shortly after the proceed order 
was sent out to Mr. Jester that I called him and talked with 
him over the phone. 

Q. What was said by you and what was said by him? 
A. I wanted Mr. Jester to inform me as to the exact date 
that he proposed to start the installation and cutting out 

i 

of the downspouts at the post office in Pittsburgh. j 

Q. What did he say to you? A. He informed me 

575 he had a very good man that he was attempting to 
put in a supervisory capacity on that job and had a 

little difficulty getting him down where he wanted him, 
but for me to be a little patient, that he would soon get him 
down. 

Q. Did you have occasion to get in touch with Mr. 
Jester again after that? A. Yes. 

Q. I mean, before the work actually started? A. Yes, 
I did. | 






Q. Was that personally or by telephone? A. I met 
Mr. Jester on one of the jobs he was doing for me in 
Washington and talked to him personally. 

Q. What was the substance of what you said to him 
on that occasion? A. I asked him when he was going to 
start the job in Pittsburgh and had he gotten in touch 
with this man to take charge of it. 

Q. Did he tell you where the man was? A. He told 
me the man was in Boston, Mass., and that he had gotten 
a letter from him stating that he was having some illness 
in his family; that this man’s daughter was very ser- 
iouslv ill and that he thought within two weeks the man 
would be in Pittsburgh. 

Q. What was your response to his statement that 

576 it would take two weeks more? A. I told Mr. Jes¬ 
ter that the project was an essential one, since it was 

being used as an induction center. I reminded him of the 
time limitation of 90 days under the general contract, and 
I told him I thought it would be unwise to wait any longer 
for this man coming from Boston. 

Q. What did he say? A. He said although he realized 
that he was late, but in any event once he gets started in 
Pittsburgh that he would have 12 to 16 men, plumbers, 
and he assured me that he would make up for the loss of 
time. 

Q. Thereafter did you receive any word from Mr. Jes¬ 
ter and, if so, about when, that he would meet you in 
Pittsburgh? A. Yes. T contacted him again, later by 
telephone, and he informed me that he had been notified 
by a Mi\ William Curtin that he would be in Pittsburgh 
and meet him at the post office. 

Q. Can you tell us about when that was? A. That 
was the first week in July. 

577 Q. And did you meet Mr. Jester about the first 
week of July in Pittsburgh? A. I met Mr. Jester 

at the Hotel William Penn in the first week in July, yes, sir. 


Q. And could you state by any chance the day you 
arrived in Pittsburgh, if you remember? A. I would not 
be certain, but I think it was around the 4th of July. 

Q. And when you met Mr. Jester in Pittsburgh, did 
he have anvbodv with him? A. No, sir. 

Q. Did you have anybody "with you? A. No,! sir. 
That is—I am sorry; I take that back. It was, I am de¬ 
finitely sure now, it was the 4th of July, because I had Mr. 
Harvey Shoffner with me and met Mr. Walter Jester at 
tlie Hotel William Penn, but Mr. Jester had no one with 
him there at that time. 

Q. Who w'as Mr. Harvey Shoffner? A. He w T as my 
acting foreman. 

Q. Was he to be your foreman on that job? A. He 
was. 

Q. Did, the next day, or shortly thereafter, did anyone 
else show up on the project? A. Yes. 

57S Q. Who w’as it? A. Next Sunday we met Mr. 

Curtin in the Marine Room at Post Office in Pitts¬ 
burgh. i 

• • • • * 


Q. Did you meet Mr. Jester and Mr. Curtin on the job 
the next day? A. I do not remember whether Mr. Jester 
accompanied me to the Post Office, but I do remember 
talking to Mr. Shoffner and introducing him to Mr. Curtin 
in the building. | 

Q. What, if anything, was done at that time, if you can 
remember, further? A. I left the two then, I left Mr. Cur¬ 
tin and Mr. Shoffner together; they both went over the 
blueprints and decided first where they were going to main¬ 
tain their headquarters, in the basement; it was in some 
sort of a tool room of some kind. 


By Mr. Nicolaides: 

Q. Did you have any further conversation on the 



22S 


occasion of that visit with Mr. Jester? A. The only thing 
that we talked about, that is, Mr. Jester and I, was the fact 
that we were pretty late in getting started on the job and, 
however, since Mr. Curtin was there, Mr. Jester assured 
me that when he, Curtin and Shoffner got together and 
got the holes cut that was necessary, that Mr. Curtin would 
not hesitate to put on a sufficiency of mechanics to carry 
the job through, and I do remember Mr. Curtin saying that 
lie had two men coming in from Boston, two plumbers. 

Q. Now, at this time—first, I am going to offer in evi¬ 
dence the Merando Company payrolls on this project. 

(Certain documents produced by Mr. Nicolaides 
were examined by Mr. Linkins and Mr. Gittings.) 

Mr. Gittings: Are these the original time sheets? 

Mr. Nicolaides: These are the original pay¬ 
rolls. 

Mr. Linkins: What were they made up from? 

These are in typewriting. 

580 Mr. Nicolaides: That is right, sir. They were 
made up from the time records kept by the foreman 
on the job. 

Mr. Linkins: Where are thev? 

Mr. Nicolaides: I do not know where they are. 

Mr. Linkins: We object to these, if your Honor 
please. 

Mr. Nicolaides: I submit that these are records, 
ordinary payrolls made in the ordinary course of 
business. 

We do not have to go back to the actual entry of 
the original entries to introduce in evidence the pay¬ 
roll sheets. 

If he wants to question them, I will submit them 
subject to verification. 

The Court: The payroll sheets are the original 
records. 

Did not Mr. Shoffner produce a book here? 
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581 


Mr. Nicolaides: Yes. 

The Court: That is the original record. 

Was this put in evidence? 

Mr. Linkins: No. He put it back in his pocket 
and I asked him questions on it. 

Mr. Nicolaides: He did not go day by day and 
prove every hour. 

The Court: I think, Mr. Nicolaides, that your 
paper there is merely a summarization. 

Mr. Linkins: If he lets us look at it we may 
concede that it can go in. 

Mr. Nicolaides: I will be glad to let you look at 
it. 


The Court: It would be evidence in connection 
with the original records. j 

Mr. Gittings: To shorten it, if he will let us look 
over the papers over the week-end— 

Mr. Linkins (interposing): And the original rec- 
ords. 

The Court: You may find them all right. 

I suggest that you carry out Mr. Gittings’ sugges¬ 
tion to let them look over that during the week-end. 

Mr. Nicolaides: When they offered their payrolls 
I did not ask for their time books. 

Mr. Linkins: But I put in our original payrolls. 

The Court: Have you got the books here, Mr. 
Shoffner’s book? 

The Witness: No. Mr. Nicolaides, Mr. Shoffner 
has the book in his pocket. 


By the Court: 

Q. He took it back? A. Yes. 

The Court: I suggest that on Monday you have 
that here. 
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The Witness: Yes, sir. 

Mr. Nicolaides: On that point, too, some of 
these payrolls are made of records other than those 
kept by Mr. Shoffner, when he was not there. 

Some of those payrolls were made up from records 
kept by Mr. McKay. 

5S2 Mr. Linkins: Have you the records? 

Mr. Nicolaides: No, I haven’t got the records. 

Mr. Linkins: What did you make these up from? 

Mr. Nicolaides: One was made up by the slip 
turned in by Mr. McKay. 

I do not have the other one. 

Mr. Linkins: How did you make the other one 
up? 

Mr. Nicolaides: I do not understand why thev 

* * 

. have to be as technical about that. When they 
offered their payrolls in evidence I did not object. 

: Mr. Gittings: I did not say that we finally object- 

. ed to these. We wanted to look them over. 

The Court: Do those records represent the 
moneys that were remitted to the Mathv Company 
to meet their payrolls? 

Mr. Nicolaides: No. They are the payrolls of 
the Merando Company, the money they spent. 

Mr. Gittings: What is the purpose of the pay¬ 
rolls of the Merando Company? 

Mr. Nicolaides: There are several purposes 
for those payrolls. 

Mr. Gittings: Well, what are some of the pur¬ 
poses? 

Mr. Nicolaides: First, to show the men working 
there. 

Mr. Gittings: Are those the maintenance men? 

The Court: It goes to the counterclaim. 

It is undoubtedly material to get that in. 
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5S3 I think you ought to have the original records. 

Just let it pass until Monday and give them an 
opportunity to examine them in the meantime,: and 
maybe they will agree. 

(The Payroll sheets in question were thereupon 
marked by the Reporter “Defendant’s Exhibit: No. 
20 for identification.”) 

Mr. Linkins: I do not want to look them over 
until we have the originals. 

The Court: Will you get that book for them 
and let them have it tomorrow morning? 

Mr. Nicolaides: I will try to. 

i 

By the Court: 

Q. Can you get hold of Mr. Shoffner? A. I think per¬ 
haps I can before four-thirty or four this afternoon, i 

Mr. Nicolaides: I do not understand, if the Court 
please—we will do the best we can, but I do not 
understand that I have to—if a store is suing for a 
bill I do not understand that they have to produce 
the actual sales bill. The ledger account, I under¬ 
stand, was admissible in evidence. 

This is the regular payroll and these are the regu¬ 
lar payroll sheets made up at the time. 

Maybe we can find some of the slips of paper. 

The Court: I 'won’t finally rule on it, but it will 
save us a lot of trouble if you have the book here. 
584 I think your original entries are important. 

The ledger sheet is a final entry, and I assume that 
that represents the summarization of the notes or 
the original reports sent in. 

Mr. Nicolaides: Exactly; absolutely. 

The Court: Well, 'they are pertinent, and they 
are the primary evidence. If they want them they 
are entitled to them. 




So I suggest that you try to get that in their 
hands tomorrow morning. 

Maybe it will work out. 

By Mr. Nicolaides: 

Q. Now, what if any other conversation did you have 
with Mr. Jester at or about the time the job commenced, if 
you can recall any additional conversation? A. I do 
recall several. 

Q. I am speaking now, Mr. Merando, with reference to 
the action that was taken and the conversation that you 
had in reference to the occasion when you went there about 
the first week in August, if you can remember anything 
else? A. Oh, well, I did not have any further conversation 
with him. 

I thought, when Mr. Curtin was there, and Mr. Shoffner, 
and it looked like they were actually going to get down 
to brass tacks, and I did not stay there, and I came on back; 

I thought everything was going along then. 

585 Q. Can you recall at this time, Mr. Merando, 
about when you left Pittsburgh on that occasion— 
to the best of your recollection, if you can recall? A. I 
think I left Pittsburgh on a Wednesdav of the following 
week. 

I do not know the exact date. 

Q. (’an vou tell me at this time when vou next went 
back to Pittsburgh, if you can remember? A. No, I do 
not. I cannot remember the date. 

However, if I had my hotel statements, from the Hotel 
'William Penn, those statements, I have them of every 
day I was there, and if I could see those statements I 
could tell you exactly. 

Q. You are not prepared now to state with any degree 
of accuracy when you went back? A. I could not from 
memory tell you the exact dates I was in Pittsburgh, but 
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I was there many times, so many times 'that I could not 
possibly give you the exact dates. 

Q. At this time you do not have that information? A. 
Not exactly. 

• * * * • 

586 Q. I show you this Defendant’s Exhibit No. 22, 

being a letter dated July 30, 1943. 

« # # # • 

i 

5S7 Q. Mr. Merando, did you have any discussions 
with Mr. Jester or Mr. Curtin at or about th£ date 
of that letter with reference to the number of plumbers he 

had working on the project? 

• * * • • 

About the latter part of July I talked with Mr. Curtin 
on one of my visits to Pittsburgh and asked him why he 
could not put on more plumbers. ! 

He still had 'the same three men he had started off with, 
that is the same two men and himself, and he told me that 
he would have more men on when he got around to it. 

I said: Well, why don’t you call the Union and 

588 see if you cannot put on at least five or six; there 
is plenty of work ahead of you. It don’t take long to 

cut those small holes that are yet to be cut and you should 
get yourself lined up and put some plumbers on j this 
job because, after all, Mr. Jester promised me that once 

he got started he would have a real good crew of men. 

• # * * # ! 

Q. What did Mr. Curtin tell you about his ability or his 
inability to get plumbers? A. He told me he could not 
get any plumbers in Pittsburgh. He said he had tried and 

tried and tried and he could not get them. 

* * * * # 

589 Q. Did you make any efforts or any attempt to 
get some plumbers for him? A. Yes, I did. 

Q. What did you do? A. I had Mr. Shoffner—I don’t 
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remember if it was Mr. Shoffner; well, we went as far as 
Roanoke, Virginia. 

Q. You sav vou went to Roanoke, Virginia? A. We 
contacted—I don’t know if it was by telephone but however 
it was, but we tried the Roanoke Local. 

By Mr. Linkins: 

Q. Do you know personally about this? A. How is 
that? 

Q. Do you know personally about it? A. I know of it. 
Q. You did not do it? 

Mr. Xicolaides: Do not testify to anything any¬ 
one may have told you, though, or what they 
thought or what was said. 

Just tell us what vou did vourself. 

%/ * 

* * * * * 

591 By Mr. Xicolaides: 

: Q. Now, Mr. Merando, before 1 ask you these 

questions, 1 will direct your attention to the fact that we 
are dealing with dates here and I do not think there is any 
confusion or misunderstanding that this job was shut down 
on August 13th. 

Is that right? 

Mr. Linkins: That is right. 

The Witness: That is correct. I remember that 
date. 

By Mr. Xicolaides: 

Q. Take that calendar and tell me whether or 

592 not you were in Pittsburgh on August 9th. A. I 
was in Washington. 

Q. Well, how near to that date were you in Pittsburgh? 
A. I arrived in Pittsburgh on, I think, it was August 10th; 
but if 1 had my statements here from the Hotel William 
Penn, T could give you the exact statement of the time. 

Q. Did vou have anv conversation with Mr. Curtin on 
that occasion about putting on more plumbers? A. Yes. 
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Q. What was said by you and what was said by him 
about that? A. Well, I started to tell you. 

I asked him if he had contacted the Pittsburgh Plunibers 
Union and he said he had and there was no use bothering 
them about it because they had no /plumbers to put on. 

1 said: With your permission 1 would like to call the 
business agent myself and inquire as to whether men are 
obtainable. 

He did not exactly like that idea but 1 did it anyway. 

I was told by the business, agent for the Union that there 
were men there and men that were reporting from time to 
time from various jobs, and he asked me how many men 
1 wanted, or rather that the plumbing contractor wanted 
because I do not think they furnished plumbers to the gen¬ 
eral contractors, but he said or he asked me how many 
the plumbing contractor wanted, and I said he could 
593 use five or ten men if he had them and to send them 
to Mr. Curtin. 

,Q. Do you know if, as a result of that arrangement, 
any plumbers were sent to Mr. Curtin by the Pittsburgh 
Local? A. Yes, there were. 

Q. When did you come back to Washington after that, 
if you can remember—using the calendar as a guide? A. 
I do not remember, and even with this calendar I should 
have my statements from the hotel. 

Q. Does the letter of August 11th refresh your recol¬ 
lection as to what day you returned to Washington? j A. 
I returned to Washington—I was in Washington on August 
10th. 

Q. Now, Mr. Merando, this Plaintiff’s Exhibit No, 7, 
which is a letter dated August 12th, I will ask you to glahce 
at it. 

• • • * • 

Q. Now’, do you or do you not remember, or did you 
or did you not, after receiving that letter, go back to Pitts'- 
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burgh? A. Yes, I arrived, on the Saturday after I got 
this letter. 

Q. That would be what date? Look at the calendar 
if you cannot tell otherwise. A. The 14th. 

Q. And what did you find to be the condition of 

594 the job on that date? A. Well, I checked these 
items that they had— 

Q. (Interposing) I say what did you find the condition 
of the job to be on that date, the condition of the progress 
of the job? 

Was the job going on on that date, August 14th? A. 
On August 14th? Saturday morning? 

Xo, sir. 

• * * ♦ ♦ 

Q. Mr. Merando, when von went back to Pitsburgh on 
August 14th, did vou make anv effort to ascertain whether 
or not the work stated in this letter was in the condition 
that the letter stated it was in? 

# * m # * 

595 A. Yes, I did. I looked over everything that thev 
claimed was wrong in regard to this letter. 

Q. As a result of that, did you write a letter to the* 
Mathv Company? 

Did you reply to that letter? 

A. Yes, 1 did reply to it. 

Mr. Xicolaides: Will you mark this “Defend¬ 
ant’s Exhibit Xo. 23” (handing a document to the 
reporter) ? 

(The document last referred to was marked by 
the reporter “Defendant’s Exhibit Xo. 23”.) 

By Mr. XTcolaides: 

Q. I hand you Defendant's Exhibit Xb. 23, and I will 
offer this in evidence—do you object to it? 

Mr. Gittings: Xo. 
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By Mr. Nicolaides: 

Q. I hand yon this- Defendant’s Exhibit No. 23 and I 
ask you to state what that is. A. That is my reply in 

answer to their letter of August 12th. 

# # # # # 

596 Q. 'Can you state now whether or not, as a mat¬ 
ter of fact, the condition which existed on the job on 
Saturday, August 14th, when you stated you were there, 

is as represented in that letter? A. Yes, sir. 

* • « • * ! 


Q. Was any work being carried on on August 16th, 
by the Mathv Company? A. No, sir. 

Q. Was any work done by the Mathv Company at 
anv time thereafter? A. No, sir. 

* / i 


597 Q. Do vou remember an occasion several davs 
later, one, two, three or four, I don’t know which, 

about which time Mr. Mathv came to Pittsburgh? A. 
Yes, I remember Mr. Mathv came to Pittsburgh and went 
to Mr. Reardon’s office and had me or had Reardon call 
me about midnight. 

,Q. Did you have a discussion with Mr. Mathv 

598 there? A. Yes, I had a discussion with Mr. Mathv 
there for the first time. 

Q. To the best of your recollection what was said! by 
you and what was said 'bv Mr. Mathv at that time—just 
the substance, to the best of your recollection? A. Well, 
Mr. Mathv, when he came over there in Mr. Reardon’s 
office, toward midnight, and he wanted to know what it 
was all about, and I said, it was the first time I had ever 
met him, it appeared to me that if it w r as someone in place 
of Mr. Jester— 

Q. (Interposing) I don’t want that. 

What did vou sav and what did Mr. Mathv sav? A. He 
+■ *■ w w 

wanted to know if there was any w r ay to iron the thing out 




and I told him X was not sure but I thought it was too late, 
because Mr. McCIary was taking care of it for me, and he 
wanted me to get in touch with McCIary and I said that I 
would call Philadelphia; that is where I heard he was 
going. However, I do not think I was lucky to get in touch 
with him that night. 

Q. Did you get in touch with him while Mr. Mathy was 
there? A. Xo, sir. I think I tried to get him next morn¬ 
ing in the presence of Mr. Mathy and in Mr. Reardon’s 
office. 

Q. But you did not? A. I do not remember whether 
I got in touch with him. 

Q. Did you thereafter make any arrangement 
509 for the completion of the work by someone else? A. 

Yes. I had contacted several plumbing contractors 
in Pittsburgh and later made arrangements with the Wel- 
don-Kelly 'Company to take over the completion of the job. 

Q. And did they complete the job? A. Yes, they did. 

• * • * • 

(). Mr. Merando, 1 show you “Defendant’s Kxhibit Xo. 
24 v and I will ask vou to look at it and tell me what it is? 

What is it—not its contents, but— A. (Interposing) 
Requisition for payment. 

Q. What payment? A. Partial payment Xo. 1. 

Mr. Xicolaides: We will offer that in evidence. 

(The document in question was examined by Mr. 
Gittings and Mr. Linkins.) 

Mr. Gittings: We do not see the materality of it, 
vour Honor, or its relevancv. 

The Court: What is it? 

! Mr. Xicolaides: It is the United States Govern¬ 
ment Voucher for the first payment on the job to 

the general contractor. 

• # # * • 

i 
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The Court: What will it show? 


Mr. Nicolaides: It will show the day the contrac¬ 
tor received his first payment. 

I was going to ask some questions later. 

The Court: I still would not know what relevancy 
it has. I 

Mr. Nicolaides: It has a great deal of relevancy. 

The Court: What is its relevancy? 

Mr. Nicolaides: The relevancy is that one of the 
conditions which was imposed or sought to be im¬ 
posed by the Mathv Company in order to go back to 
this work was that they be paid at that time. 

Mr. Reardon testified that there was a number of 
conditions imposed, and the only one he coukjl re¬ 
member of those Mr. McClary later on testified about 
was that the Mathv Company wanted the Merando 
Company to fulfil its financial obligation. 

We intend to show the Court by the documents in 
this ease that that condition, that at the time this 
job was stopped by the Mathv Company, the Mer¬ 
ando Company was not obligated to pay the Mathy 
Company one cent and this document fits into that 
picture. 

* # * * • 

j 

Mr. Nicolaides: Why do you object to this docu¬ 
ment and still be willing to let the witness testify 
that he received the first payment when this proves 
it conclusively? 

The Court: I do not see any harm in it, Mr. Git- 
tings. 

Mr. Gittings: All right. But if he uses it for 
any other purpose I will object. 

The Court: If it has no bearing it won’t be of 
much influence on me. 

Mr. Nicolaides: Of course not. I 



Q. Now, Mr. Merando, can you state about when you 

received the payment which is mentioned in that voucher? 

A. A little over two weeks afterwards. 

* • * 4 * 

603 Mr. Linking: Your Honor will not sit tomorrow, 
I take it? 

The Court: No, sir. 

Mr. Linkins: We have two of our witnesses from 
Pittsburgh who have to return to Pittsburgh, and 
we have to use them for rebuttal, and if they go back 
we would like to take their depositions in rebuttal 
tomorrow. 

• * * * * 

604 Mr. Nicolaides: All right. I will meet you in Mr. 
Middlemiss' office at ten o'clock tomorrow morn¬ 
ing. 

The Court: That will be all right, I think. The 
witnesses already have been sworn and Mr. Middle- 
miss can take their testimony and I will read it later. 

I will take this case up again at ten o'clock on 
Mondav morning. 

(Thereupon at 3:40 o’clock p. m. adjournment was 
had until 10 o’clock a. m., Monday March 13, 1944. 

• * * 4 # 

607 With the permission of the Court and pursuant to 
agreement of counsel, the parties, with their counsel, 
appeared in t he office of H. S. Middlemiss, 408-10 
Columbian Building, Washington, D. C., at 10 o’clock 
in the forenoon on Saturday, March 11, 1944, there 
being 
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608 NORMAN S. SPRAGUE a witness having been 
previously called in behalf of the plaintiffs, and hav¬ 
ing been duly sworn as aforesaid, testified further on 

Direct Examination in Rebuttal by Mr. Gittings: 

Q. I believe you testified that you have examined Plain¬ 
tiffs’ Exhibits Xos. 9 to 84, both inclusive? A. Yes,I sir; 
I have examined each one of them. j 

Q. Were you present when any of them were taken? A. 
Yes, sir. I was present when the majority of them were 
taken and was with the photographer at the time they were 
taken. 

♦ * • * • 

I ask you whether these photographs marked “before” 
are true reproductions of actual physical conditions that 
existed at the time of your original inspection and before 
Weldon and Kellv Companv had done any work on this 
job? * * ! 

609 A. They are, excepting the photographs that I 
have no knowledge of and are: 

Riser, No. 16, Plaintiffs’ Exhibit Xo. 42; 

Riser, Xo. 9; Exhibit Xo. 49; 

Riser Xo. 19, Exhibit Xo. 52; 

Riser Xo. 10, Exhibit Xo. 62; j 

Riser Xo. 13, Exhibit Xo. 82. i 

Q. X T ow, what have you to say, if anything, concerning 
those exceptions which you have just named for the rec¬ 
ord? A. Those photographs were not taken in my pres¬ 
ence. 

• # • • * 
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Riser 


Q. Well, list the ones for the record that you b^ave 
personal knowledge of by number—state the numbers 


for the record. A. Riser No. 2, Exhibit No. 
Riser No. 22, Exhibit No. 19; 

No. 22, Exhibit No. 20; 


16; 
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Riser No. 20, Exhibit No. 39; 

Riser No. 9, Exhibit No. 43; 

Riser No. 9, Exhibit No. 45; 

Riser No. 9, Exhibit No. 47; 

Riser No. 10, Exhibit No. 57; 

Riser No. 10, Exhibit No. 59; 

Riser No. 5, Exhibit No. 66; 

Riser No. 4, Exhibit No. 70; 

Riser No. 4, Exhibit No. 71; 

Riser No. 4, Exhibit No. 73; and 
Riser No. 21, Exhibit No. 83. 

Q. I ask you, Mr. Sprague this question: Were those 
photographs which you have just narrated for the record 
photographs, or do they show the doing of additional cut¬ 
ting work after the Weldon Kelly Company took over this 
job? A. Yes, sir. 

Q. Mr. Sprague, what if anything did you do for the 
Mathy Company after Weldon and Kelly Company took 
over this job? A. 1 visited the site of the work and made 
a daily report. 

Q. Through what period? A. To the Mathy Com¬ 
pany beginning with September 3, 1943, and continuing 
through September 11, 1943, with the exception of 
612 Sundays, the intervening Sundays. 

Q. Did you make notes at that time of what was 
being done? A. Yes, sir, I did. 

Q. State whether or not you actually saw any cutting 
work being done by workmen employed by Weldon and 
Kelly? A. I did. 

Q. Take your notes and explain in detail, day by day, 
what cutting work you saw done and also state the period 
of time that you were on the job. A. September 3, 1943, 
ten a. m. to twelve o’clock noon: 

Stack No. 22, height of opening on second stair landing 
increased from 31 inches to 54 inches; additional plaster 
removed and brick masonry cut back from side of chase. 
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Third stair landing above first floor, additional plaster 
removed from sides of chase; brick masonry cut away and 
clamp placed upon old steel pipe. 

First stair landing above second floor, additional plaster 
removed on each side of chase or six inches in width. 

Basement, brick masonry cut out for clamp. 

That is all of Xo. 22 on that date. 

Q. State whether or not workmen were proceeding with 
this cutting work that you just narrated during the entire 
period of your inspection trip. A. Yes; they worked all 
the time I was there. 

613 Q. When did you make the next inspection. A. 
The same day. 

Q. What was that? A. The stack Xo. 21: 

Second stair landing above first floor, additional plaster 
removed from each side of a chase, six inches in widths 

Third stair landing above first floor, additional plaster 
removed from each side of chase, nine inches in width.; 

First stair landing above second floor, additional plaster 
cut away from each side of chase, six inches in width. 

Third stair landing above second floor, additional plaster 
removed from each side of chase, six inches in width. 

First stair landing above third floor, additional plaster 
removed from each side of chase, six inches in width. 

Stairway at fourth floor, additional plaster removed 
from each side of chase, six inches in width. 

Second stair landing above fourth floor, additional plas¬ 
ter removed from each side of chase, six inches in width. 

Stair landing at first floor, additional plaster removed 
from each side of chase, between top of wainscot and mould¬ 
ing below* the ceiling, additional w’idth six inches. 

Basement, brick masonry cut out for clamp. 

That is all on September 3rd. 

Q. What is the date of your next inspection? A. ^The 
date of the next inspection is September 4, 1943. j 


I 

i 
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614 Q. How long were you on the job that day? A. I 

was on the job from 9:30 a. m. to 11 a. m. 

• • • • • 

Q. When was your next inspection? A. September 6, 
1943. 

Q. How long were you on the job? A. From 10 a. m. 
to 11:30 a. m. 

Q. What cutting of brick work or plaster did you 
613 see done? A. Stack No. 21, fifth floor, at stair land¬ 
ing: two plumbers cutting brick work in chase for 
friction clamp on old steel pipe, preparatory to its removal 

Stack Xo. 4, there was no cutting on that stack. 

I assume you don’t want them unless there is cutting of 
masonry. 

Q. Xow, Mr. Sprague, on September 6th, your inspec¬ 
tion trip of that day, state whether or not the two plumbers 
you saw cutting brick work were engaged in that work dur¬ 
ing the entire period of your inspection trip? A. They 
were. 

Q. When did you make your next inspection? A. Sep¬ 
tember 7, 1943. 

Q. Over what period? A. 9 a. m. to 11:30 a. in. 

Q. What cutting work, if any, did you see that day? A. 
Stack Xo. 5, two plumbers cutting holes in floor and ceiling, 
room 202, second floor. 

Stack Xo. 21, three plumbers working in basement, cut¬ 
ting brick masonry, burning out old steel pipe, and cleaning 
up rubbish. 

Q. State whether or not this cutting work proceeded 
during the entire time of your inspection trip. A. It did. 

Q. What is the date of your next inspection? 
616 A. September 8, 1943, ten a. m. to 12 o'clock noon. 

Q. Tell us what if anything you saw. A. Stack 
Xo. 21: Stair landing between first and second floors, three 
plumbers cutting out old steel pipe. 


Fourth floor stair landing, plumbers cutting brick work 

i 

in chase for placing clamps on old pipe. 

Stack No. 22, first stair landing, from basement, two 

i 

plumbers working on riser. 

I have a notation on that one: Extensive cutting of brick 
masonry. 

Q. Where ? A. Stack 22, at the first stair landing from 
the basement. 

Q. What is the date of your next inspection! A. Stack 
No. 20, on the same date, cutting hole through brick wall 
in pipe shaft in basement. 

Q. Mr. Sprague, state whether or not this cutting work 
proceeded during the entire time of your inspection trip 

i 

on that date? A. Yes, it did. 

Q. When did you make a further inspection! A. Sep¬ 
tember 9, 1943. 

Q. What did you see in relation to cutting? A. Stack 
No. 21, well that is cutting the steel pipe. 

Q. We do not want that. A. You just want ithe 
masonry. 

617 The force that day were engaged in the cutting 
and removal and working—the cutting and removal 
of the old cast iron pipe and the erection of the new. ; 

There was no cutting of masonry on September 9th,; ac¬ 
cording to my recollection. i 

September 10, 1943, 2:15 p. m. to 2:45 p. m., I made; an 
inspection: 

Stack No. 21, third stair landing above first floor, two 
plumbers enlarged opening, cutting brick work and in- 
stalling new cast iron pipe. 

Stack No. 9, first stair landing above basement floor, and 
first landing above first floor; two plumbers cutting brick 
work and plaster for clamps and removal of old steel pipe. 

Stack No. 10, first stair landing above basement floor, 
and first landing above first floor: Cutting brick work and 
plaster for clamps and removal of old steel pipe. 
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Stack Xo. 2, two plumbers cutting masonry at ceiling of 
second and third floors. 

That is all on that day. 

That work was in progress during the interval that I was 
present at the work. 

Q. What period were you on the job during on that day, 
the 10th? A. 2:15 to 2:45. 

Mr. Xicolaides: lie said he was there from 2:15 to 
61S 2:45; thirty minutes. 

By Mr. Gittings: 

0. And the next? A. September 11, 1943, 9:15 a. m. to 
10:15 a. m. 

Stack Xo. 21, second floor, two plumbers cutting masonry 
and installing four inch cast iron pipe. 

Stacks Xos. 9 and 10, stair landing from basement to first 
floor, two plumbers cutting brick work and plaster for 
clamps and burning out old steel pipe. 

Q. Is that the date of your last inspection ! A. Yes, 
sir, it is. 

Q. The date of your last inspection for the Mathy Com¬ 
pany? A. That is correct, yes, sir. 

Q. What if any cutting was left to be done for the 
completion of the job at that time—1 mean on the date of 
your last inspection? A. There was extensive cutting re¬ 
quired for the connections and also the installation of ad¬ 
ditional clamps in the chases. 

Q. Mr. Sprague, how long would it take to do the cut¬ 
ting for the placing of the friction clamps where the pipe 
was being cut? A. Bo you have reference to the friction 
clamps that are placed in the chases? 

Q. Yes, sir; to hold the old pipes preparatory to the 
619 installation of new pipes. A. Well, from my ob¬ 
servation and the manner in which the work was 
done and the condition of the masonry, it would take from 
one-half to one day to cut out the brick work for those 
clamps. 
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Some of those locations were quite inaccessible and they 
had to be done from ladders. \ 

Q. Is that each clamp or just in those positions?' A. 
Xot all of them. Some of them were down in the stair land¬ 
ing;; they were fairly accessible. 

But there were others, for instance stack No. 21, the 

i 

cutting for that would be from fifteen or sixteen feet, per¬ 
haps, above the stair landing. 

I 

The men were working on ladders. 

Q. In other words, where the old pipe was cut in a 
great many places there had to be a clamp? A. A clamp 
put on to hold them. ! 

Q. At the top and at the bottom? Is that right? A. I 
do not know whether they put them on the top or not; 
they had to put them on the bottom where it is exposed 
when thev cut it, otherwise it would fall down. 

I presume it was detached at the top; otherwise they 
would not put on the clamp. 

Q. Mr. Sprague, state whether or not you were in 
G20 a position to give us an estimate for the cost of the 
necessarv cutting work to be done after Weldon and 
Kelly Company took the job over. A. Yes. I have made 
an estimate of that cost and find it to be $1,757.80. 


CROSS EXAMINATION: 

• * # * • 

Q. Are you a plumber? A. No, I am not a plumber^ I 
am an engineer. 

Q. Are you a journeyman plumber? A. No. 

Q. Have you ever done any actual plumbing work your¬ 
self ? A. No, I am not a plumber. 1 design the plumbing 
for the plumbers to do. 

Q. But you have never personally done any plumb- 
62] ing work with tools? A. No. I am a professional 
man. I design the plumbing for these men to do: 
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Q. Have you had any practical experience in the actual 
installation of plumbing work? A. Yes. 

Q. What have you clone—install plumbing? A. I have 
supervised plumbing— 

Q. (Interposing) I did not ask— 

Mr. Gittings (interposing): Let him answer. 
The Witness: I supervised the installation of 
plumbing in pipe galleries and buildings of all kinds. 

By Mr. Xicolaides: 

Q. Have you actually, yourself, ever installed any 
plumbing with your own hands? A. Xo, I am not a plumber 
at all. That is a mechanical job. 1 do the designing and the 
mechanics do the installation. 

Q. But your testimony is that you have never had any 
practical experience as a plumber? A. If you mean that I 
took the torch— 

Q. (Interposing) And set of tools. A. And set of tools, 
and go out and solder a pipe, no. I am a consultant to the 
firm of Sprague and Sprague, Incorporated, which is a 
plumbing outfit and which does work all over the 
622 country. I think I am competent to know something 
about plumbing. 

• • • * # 

Q. Xow, directing your attention to Plaintiffs’ Exhibit 
Xo. 60,1 will ask you to look at it (exhibiting a photograph 
to the witness). You might read it on the back and see what 
it purports to show so that you can familiarize yourself 
with it. 

• • • • • 

Q. That purports to show the condition in connection 
with stack Xo. 3. Did you go above the floor, above where 
that photograph was taken, to see whether there was any 
cutting above that had not gone all the way through to the 
ceiling shown in the photograph? A. I did not go to 
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623 any room above the room that this photograph was 
taken in, but in this room here there was absolutely 
no cutting in the ceiling— 

Q. (Interposing) Visible to the eye? A. Visible to the 
eye. What there is outside of that I don’t know, but in 
this particular room there was no cutting of any descrip¬ 
tion anvwhere in it. 


Q. And it was also necessary to use a ladder to install 
the friction clamp, was it? A. I did not see them install I the 
friction clamp. I assume that is the way they did it. 


Q. You did not see them install any friction clamps in 
the stairways? A. I saw them doing the cutting. 

Q. But you did not see them doing any installing 
624 of friction clamps in the stairways? A. Well, I njiay 
have, but I do not recall now. I was paying more par¬ 
ticular attention at that time to the cutting of the masonry. 

Q. Now, on these visits—you went there the first date 
in September, you say, those that you narrated, you sjaw 
certain things being done you say. There was also plumbers 
doing other work, were they not? A. Yes. They were cut¬ 
ting out the old pipe. 

Q. Now, you give an estimate figure today for the doing 
of the cutting of brick work, concrete, plaster woodwork, 
of $1,757.87. Do you mean that that is the estimate to do all 
the cutting on the job? A. No. That was the cutting re¬ 
quired to be done at the time the Mathy Company left the 
job. The work, the remaining cutting to be done is covered 
by that, so that they could complete their contract. 

Q. How did you arrive at that figure, Mr. Sprague? A. 
Why, I arrived at that figure by the number of openings 
and estimated the cost of enlarging the various openings— 
the unit prices. 

Q. What unit prices did you use? A. Well, it varied: 
The labor cost I used was $14 a day for the plumber. 


i 
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625 Q. And how many hours work did you estimate 
that would be? A. The cutting on the second and 
fourth floors I estimated the plumber’s time at one-half day 
for each hole, seven dollars a hole, and for the A, B and I) 
connections, I estimated the plumber’s time at a half a day 
or seven dollars for each connection, and the cutting of the 
chases for placing clamps, one day at fourteen dollars. 

Q. Now, when you say “cutting chases for placing 
clamps” you mean where the chase was already open and 
the brick on either side had to be removed in order to insert 
the clamp? A. Yes. You cut out the brick work on either 
side of the chase. 

Q. You mean you would have to cut one brick on each 
side to insert the clamp ? A. Cut two bricks on each side. 

Q. Did you ever put on any of these clamps of a similar 
kind—“Yes” or “No”. Did you ever put on a friction 
clamp? A. Well, I will say “No,” with this explanation: 
As I told you before I am not a mechanic. 1 am a profes¬ 
sional engineer. 

• •iff 

627 Q. Did you count the number of A connections? 
A. Yes, I did. I have the number of A connections shown 
on the contract plans. 

Q. I am not asking you about the contract plans now, 
Mr. Sprague. I am asking you aside from that, aside from 
what is shown on the plans. A. Did T go around and count 
them? 

Q. Did you go around and count them? A. No, I did 
not. I took what was on the plans. 

Q. You did not go around yourself and count them ? A. 
No. I took what was provided for in the contract as 

628 shown on the plans. 

Q. Did you go around and count the number of A 
connections that were open and the number of A connections 

that were not open? A. No. 

* • * • • 
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RE-1>IRECT EXAMINATION by Mr. Gittings: 

Q. What do you mean, Mr. Sprague, by the A, B and D 
connections? Let’s get that straight. A. Those are the 
connections to the ledge and the roof, the connections to the 
tower. The plans contemplate and the contract provides 
for 32 A connections; 52 B connections; and 8 L connections. 

Q. 1 ask you whether or not any of those connections' had 
been made at the time the job had shut down ? A. No, none 
whatever. 

# # * # # 


629 By Mr. Gittings: 

Q. Who was Sprague and Sprague who you mentioned 
in your testimony ? A. Well, they are my sons. j 

Q. What is their business? A. Their business is heat¬ 
ing, plumbing, and air conditioning. 

Q. I believe you stated that you are consultant to that 
firm? A. Yes. I advise them, consult with them, and as¬ 
sist in the preparation of bids, and so forth. 

Q. Have you ever supervised jobs on which there Jiad to 
be installed friction clamps under similar conditions as, on 
this old Post Office job? A. Yes; yes, sir. 

Q. Many? A. A great many. They are used very ex¬ 
tensively in the galleries of filter plants. I 

Q. Can you name just a few plumbing jobs that you 
supervised or acted as consultant on? A. Yes. The 

630 City-County Building in Pittsburgh, and various 
public bath houses in the city. 


By Mr. Nicolaides: 

Q. What was that last job before this one? A. The 
City-County Building. 


By Mr. Gittings: 

Q. Any others? A. And the construction, maintenance 
and repair of the Highway Buildings in Allegheny, West¬ 
moreland, Beaver and Lawrence Counties, garages and of- 
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fice buildings, all buildings that were owned by the Com¬ 
monwealth and the Department of Highways. 

That is all. 


Mr. Gittings: 


631 JOHN J. REARDON, a witness having been pre¬ 
viously called in behalf of the plaintiffs, and having 

been duly sworn as aforesaid, testified further on Direct 
Examination in rebuttal: 

fey Mr. Gittings: 

Q. I believe you have already testified that you 

632 are the custodian of the old Post Office Building! A. 
Yes, sir, in Pittsburgh. 

Q. Now, 1 hand you a series of exhibits, covering photo¬ 
graphs marked “Plaintiff’s Exhibit No. 9” to “Plaintiff’s 
Exhibit No. 84” both inclusive. A. Yes. 

Q. Certain of which are marked “before” and certain 
of,which are marked “after”. A. Yes, sir. 
jQ. Have you examined those carefully? A. 1 have. 

Q. I direct your attention to the ones which are marked 
“before” and I ask you if they are a true reproduction of 
the situation shown at the time the Mathy Company shut 
down this job and prior to the time that Weldon and Kelly 
Company did any work thereon. A. I have a list that I 
made that I have personal knowledge of. 

Q. Well, refer to the list and narrate for the record 
which ones you have personal knowledge of as to “before” 
and those you have personal knowledge of as to “after” 
A. (Referring to a paper writing) This is the list. 

(It was agreed by counsel that the text of the list 
might be copied in the record at this point as being 
equivalent to the oral answer the witness would give 
and the list is thus copied in as follows:) 
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634 
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# 5 . 

t i 

“ #68 Before 
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“ dr 69 After” 


By Mr. Gittings: 

Q. Now, referring to tlie ones that are marked “before” 
and which you have just testified you have personal knowl¬ 
edge of: State whether or not they are true reproductions 
of the actual conditions that existed in this building at the 
time the Mathy Company shut down their work. A. They 
are all true reproductions of the work as it existed when 
the job was shut down and no further progress was made, 
no further work progress was made on the job. 

638 Q. Mr. Reardon, what if any other cutting work 
have you knowledge of that was done after Weldon- 
Kelly took over the job? A. There was considerable— 

Mr. Xicolaides (Interposing): I object to that. 
That is not responsive to the question. 

Mr. Gittings: He has not finished his answer yet. 

Mr. Nicolaides: Read the question. 

The Reporter (reading): 

“Q. Mr. Reardon, what if any other cutting 
work have vou knowledge of that was done after 
Weldon-Kellv took over the job?” 

By Mr. Gittings: 

Q. Go ahead and answer it. A. There was cut- 
630 ting done all over the building in connection with 
the job and, in particular, on the fifth floor. 

One evening, one afternoon, I heard some noise and I 
was hunting around where the noise was, as that was 
part of my duty to see that there was no unnecessary 
noise made, and I walked up to the fifth floor and I noticed 
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some men with a ladder going through an opening that I 
had not seen cut previous. 

Q. State "whether or not during the period that Weldon- 
Kelly was employed on this job that when you came on 
in the morning you saw holes that were not there in the 
evening when you left and which had been opened up. A. 
Yes, sir. In three specific places, on the fifth floor. 

Q. Was it a large amount of cutting or small? A. It 
was considerable cutting there. 

That was pertaining to Stack Xo. 12, Stack Xo. 20, and 
Stack Xo. 4. 

i 

Mr. Gittings: You can take the witness. 

040 CROSS EXAMINATION: 

• # # • * 

Q. And coming now to this Photograph, No. 9, Plain¬ 
tiff's No. 9, which relates to stack No. 11, you say you 
saw this clamp in place? A. Yes, sir. 

Q. Then, if you saw it in place, you say that the next 
time you saw it was when the new clamp had -been installed? 
A. The next time I saw T it the floor was over it and the 
clamp was in place. 

• * # • • 

Q. So that at the time you saw this clamp bn 
041 here, as you have stated, the floor was in place, was 
it, under the friction clamp? The clamp was resting 
on the wood floor, w T as it not? A. Yes. I 

Q. Loose wood; loose board? A. Yes. 

Q. So the boards were in place? A. That’s right. 

Q. So you could not see what was underneath the 
boards, could you? 

• # # • • 

A. No, sir. 

I 

Q. You could not see the condition underneath the 
boards? A. No, sir. 

• * # • • 
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643 Q. You did not state you had seen the condition 
shown in photograph No. 60, did you? A. This is 

riser 3, the fifth floor stairway tower. 

I stay away from that picture. 

I have no personal knowledge of that. 

t 

Q. You have no personal knowledge of what the 

644 condition was in the floor above that, have you? A. 

i 

, No, sir. 

: Q. You have made a statement, Mr. Reardon, with 
reference to certain photographs representing plaintiff’s 
exhibits, and you have stated that they correctly represent 
the condition which existed as shown in the photographs. 
A. That is right. 

: Q. Do I understand you to also state that your state¬ 
ment is to include a further statement that the condition ex¬ 
isted as shown on the typewritten notation on the photo¬ 
graph? A. No, sir. 

# * # • • 

i RE-DIRECT EXAMINATION: 

By Mr. Gittings: 

, Q. Mr. Reardon, the photographs which you have not 
listed, as to this group of photographs, please state whether 
o!r not you mean to intimate that they are not true repro¬ 
ductions or whether you have no personal knowledge of 
the conditions? A. No personal knowledge. 

; Q. Your testimony is not that they are not true repro¬ 
ductions? A. No, no. 

i 

Mr. Nicolaides: I would not argue that way, 
Mr. Gittings: I understood what he meant. He 

645 just don't know anything about it. 

Mr. Gittings: We are in accord on that then. 

! Mr. Nicolaides: Y^es. 

• • • • • 

i 

i 

i 


I 
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647 JAMES THOMAS McKAY a witness having been 
previously called in 'behalf of the plaintiffs, and 

having been duly sworn as aforesaid, testified further on 

Direct Examination in Rebuttal: i 

By Mr. Gittings: 

Q. Mr. McKay, X believe you have previously tes- 

648 tified that you were assistant to Mr. Reardon. A. I 

did. [ 

Q. Now, I hand you a series of photographs, marked 
Plaintiffs’ Exhibit No. 9 to S4, inclusive. A. Yes. 

Q. And ask you whether you have examined the same? 
A. Yes; I went through them. 

Q. You understand that some are marked “before’:’— 
A. (Interposing) And some are marked “after”. 

Q. And some are marked “after”? A. Yes. i 

Q. Meaning, by the word “before” that represents con¬ 
ditions at the time that Mathv Company left the job, and 
the ones marked “after” represent the conditions shown 
after the Mathy Company left the job? A. Yes. 

Q. Now, can you tell us which ones you identify as being 
true reproductions of the physical conditions that existed 
—have you a list of them? A. Yes. It is the same as 
he has there. 

(A list presented by the witness was examined 
by counsel, and, pursuant to their direction is herein 
copied as though it were the oral answer of the wit- 

i 

ness to the question: 
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643 Q. You did not state you had seen the condition 
shown in photograph No. 60, did you? A. This is 

riser 3, the fifth floor stairway tower. 

I stay away from that picture. 

I have no personal knowledge of that. 

Q. You have no personal knowledge of what the 

644 condition was in the floor above that, have you? A. 

f 

No, sir. 

Q. You have made a statement, Mr. Reardon, with 
reference to certain photographs representing plaintiff’s 
exhibits, and you have stared that they correctly represent 
the condition which existed as shown in the photographs. 
A. That is right. 

Q. Do I understand you to also state that your state¬ 
ment is to include a further statement that the condition ex¬ 
isted as shown on the typewritten notation on the photo¬ 
graph? A. No, sir. 

# # • • • 

RE-DIRECT EXAMINATION: 

By Mr. Gittings: 

Q. Mr. Reardon, the photographs which you have not 
listed, as to this group of photographs, please state whether 
or not you mean to intimate that they are not true repro¬ 
ductions or whether you have no personal knowledge of 
the conditions? A. No personal knowledge. 

Q. Your testimony is not that they are not true repro¬ 
ductions? A. No, no. 

Mr. Nicolaides: 1 would not argue that way, 
Mr. Gittings: I understood what he meant. He 
# 645 just don’t know anything about it. 

Mr. Gittings: We are in accord on that then. 

Mr. Nicolaides: Yes. 
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647 JAMES THOMAS McKAY a witness having been 
previously called in behalf of the plaintiffs, and 

having been duly sworn as aforesaid, testified further on 

Direct Examination in Rebuttal: 

Hv Mr. Gittings: 

Q. Mr. McKay, I believe you have previously tes- 

648 tified that you were assistant to Mr. Reardon. A. I 

did. | 

Q. Now, I hand you a series of photographs, marked 
Plaintiffs’ Exhibit No. 9 to 84, inclusive. A. Yes. j 
Q. And ask you whether you have examined the same? 
A. Yes; I went through them. 

Q. You understand that some are marked “ before ”— 
A. (Interposing) And some are marked “after”. 

Q. And some are marked “after”? A. Yes. i 

Q. Meaning, by the word “before” that represents con¬ 
ditions at the time that Mathv Company left the job, and 
the ones marked “after” represent the conditions shown 
after the Mathv Company left the job? A. Yes. 

Q. Now, can you tell us which ones you identify as being 
true reproductions of the physical conditions that existed 
—have you a list of them? A. Yes. It is the same ^s 
he has there. j 

(A list presented by the witness was examined 
by counsel, and, pursuant to their direction is herein 
copied as though it were the oral answer of the wit¬ 
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By Mr. Gitting-s: 

Q. Your testimony is that you have personal knowledge 
of the photographs that are listed on the list which you 
have just handed to the reporter to be copied into the rec¬ 
ord as your testimony? A. I got the knowledge of most 
of all those listed there. , 

• • • # • 
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652 Q. And they are true reproductions? A. Oh, 
yes. 

Q. Mr. McKay, I believe you have testified you did 
certain cutting work for the Merando Company? A. 5 es, 
sir. 

Q. That work was done before the job was shut down 
by the Mathy Company, was it not? A. Yes. 

Q. Did you do any work after the job was taken over 
by the Weldon Kelly Company ? A. No. 

Q. State whether or not you did any cutting work that 
related to the erection ami installation of friction clamps? 
A. I helped to cut holes. 

Q. Did you cut any holes for friction clamps? A. Yes, 

sir. 

Q. How many? A. Well, 1 just couldn't say just how 
many. 

Q. How long did it take you to cut those holes? A. 
Well, I will say from three to four hours. 

653 Q. What were the conditions? A. Heavy brick 
and cement. 

Q. Can you give us some of the locations? A. In the 
basement, for instance. 

Q. How about on the risers? A. No, 1 didn’t do any on 
the risers. Well, this is for the risers. 

Q. I mean above the basement ? A. No. 

Q. Do you mean three to four hours for all that you 
worked on or for each friction clamp? A. For each fric¬ 
tion clamp. 

Q. State in your own words the character of cutting 
you had to do. A. Cut out brick with a hammer and chisel. 

Q. How many bricks went? A. I would say it would 
be according to the size of the damp going in; thickness of 
clamp. 

Q. State whether or not it was easy or hard cutting. 
A. Hard cutting. 
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Q. Was the mortar in good condition ? A. The best of 
condition. 

Q. Now, directing your attention to Plaintiffs’ 

654 Exhibit Xo. 9— A. (Interposing) That is No. 11 
stack ? 

i 

Q. I ask you whether or not the friction clamp shown 
on that photograph was in place at the time when the Mathy 
Company left the job. A. Yes. Mathy plumbers put it in. 

Q. Do you know the condition of the hole underneath? 
A. Yes; I know the condition of the hole underneath; 

Q. State whether or not the hole was sufficient to lower 
the friction clamp in its last resting place. A. Xo. The 
boards had to be cut out. ! 

Q. The boards had to be cut out ? A. Yes, the flooring. 
Q. Who did that work? A. I could not say who did 

that work. ; 

! 

Q. But your testimony is that it had not been dbne 
at the time the Mathy Company went off the job? A. You 
mean this flooring had not been cut? i 

Q. Yes. A. It was left there when the Mathy Company 
went off the job. 

Q. It was? A. Yes. i 

Q. Xow, Mr. McKay, after the Mathy Company left tihe 
job and the job was taken over by the Weldon & 

655 Kelly Company, what if any cutting did you observe 
done or performed by the Weldon Kelly Companv? 

A. I saw quite a bit. j 

Q. Quite a bit? A. Yes. 

Q. Did vou—state whether or not vou saw anv cutting 
by the Weldon Kelly Company for the installation of fric¬ 
tion clamps. A. Yes. ; 

Q. On the second and the fourth floors? A. Xo, not on 
the second and fourth floors; 1 saw them in the basement, i 
Q. In the basement? A. Yes. j 

Q. And you say there was considerable cutting? A. 
Yes. 
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Q. That you have knowledge of what was done by the 
Weldon Kelly Company after they took over the job? A. 
Yes. 

Q. Now, Mr. Me Key, you have previously testified that 
there were quite a number of openings that existed in this 
building at the time that the Mathy Company shut down 
the job, but that most of them were test holes. 

656 A. Yes. 

Q. And that they had to be enlarged later on. 
Is that a fact? A. Yes. 

Q. How much work was involved in that enlargement 
in relation of time? Was it ten or fifteen minutes for each 
hole? A. Oh, ves. More than that for us—vou mean 
for me? 

Q. For anyone to enlarge those test holes? A. Oh, 
yes. It is according to the work that you get up against. 
If you have a ceiling like that (indicating the ceiling in tlie 
room where the testimony was being taken) it would not be 
so long, but through a wall, it would be much longer. 

Q. In cutting through the ceiling, did you have to catch 
the plaster? A. Well, sometimes we put a bucket there 
so it would not get on the furniture. 

Q. It had to be caught? A. Yes. if we did not catch 
it, it would give us a lot of work in the rooms—cleaning up 
after. 

Mr. (Sittings: You can take the witness. 

CROSS EXAMINATION by Mr. Nicolaides: 

* « * <¥: 

657 Q. And as I understand it, you said you made the 
test holes ? A. I did make the test holes. Not all of them. 
There was five more men with me going around from place 
to place, but if you come to a solid wall and have doubts 
about it, you have to examine it. 

Q. I want to know what a test hole is? A. A test 
hole? 
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i 

i 


Q. What is a test hole? A. For a test of a weeD hole 

-1 

coming out on the ledge, trying to locate where that is 
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coming in and see the conditions there. 
I call a test hole. 



Q. You had to open some holes to see whether 
there was a weep hole there? A. That’s it. 

Q. And you did that, did you? A. Yes, sir. 

Q. Now, when you say it would take from three to four 
hours to remove bricks to install a friction clamp, just 
what are you referring to, Mr. McKay? A. By cutting 
out the bricks some place—I can go along when the brick 
is on the end, and some place the brick is on the side, and 
you have to drive through that brick on both sides. 

Q. Are you referring now to the friction clamps that 
hold the riser in place that went up the steps? A. That’s 
it. It is not only in the steps. 1 

Q. Did you cut any of those off? A. Risers friction 
clamps? 

Q. Yes. A. No. 

Q. You did not spend three to four hours on that? A r I 
did not work on those. 1 only worked on those in the base¬ 


ment. 

659 Q. You only worked on those in the basement? 
A. Yes; and I did not work on all those because the work 
was too heavy for me and they had younger men put on. 

Q. But you did a lot of that work? A. Did a lot of 
the cutting. 

Q. You and your men did a lot of that work in the base¬ 
ment and the ceiling? A. Yes: done a great bit. 

Q. Now, Mr. McKay, will you go back to your testi¬ 
mony please: ; 

Did 1 understand you to say it was necessary to remove 
the floor, cut the lloor, in order to install the friction clamp? 
A. Yes, sir, underneath the linoleum. That lloor has to 
be cut so that friction clamp can go down. 


! 
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Q. Just explain to me, if you can, just bow it would 
have been possible to have run that pipe through that floor 
if that floor had not been cut already? A. Well, the floor 
was enlarged after. 

Q. You mean to say now that the floor was cut to run 
the pipe through and then the floor was cut larger to in¬ 
sert the friction clamp ? A. Yes, sir. It had to be done to 
insert the friction clamp. 

Q. Is it not a fact, Mr. McKay, that that friction 

660 clamp is now resting on the floor? A. Yes. 

Q. And was it not resting on loose boards? 

, # « # • • 

Mr. Nicolaides: According to this photograph. 

The Witness: Yes. 

♦ * # * * 

Q. And is it not a fact, Mr. McKay, that these boards 
were in there loose? 

Does not that photograph show it? A. But not enough 
to let that down. There was not enough of that loose 
to let the ends of it down. 

Q. Were some of the boards loose? A. Yes, some 
of the boards were loose, but not enough to get the 

661 clamp down. 

# * # • • 

Q. There are loose boards around the pipe? A. Yes: 
and most of the time that board is cut out. 

Q. I am not talking about that “most of the timc , \ T 
am talking about this one. 

You saw some loose boards there? A. Yes, T saw some 

loose boards around here. 

# • • * * 

662 Q. Now I will ask you, Air. AfcKav, with refer¬ 
ence to the plaintiffs’ photographs which you said 

represent a true reproduction of the condition which ex¬ 
isted either “before” or “after” as the photographs indi- 
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cate, you did not mean to testify, did you, that the condition 
existed also as is indicated on the typewriting, the typewrit¬ 
ten tab on the front of each photograph? 

* • • # # 

663 Q. Your testimony is directed to the photo¬ 
graphs? A. That is it. I 

Q. And not to the written comment on the front of the 
photograph? A. What you have marked. The reason it 
was done and all that in regard to the good work or the 
bad work? 

664 Q. Yes? A. No, I don’t know anything about 
that. 

RE-DIRECT EXAMINATION: 

j 

By Mr. Gittings: 

Q. Now, directing attention again, Mr. McKay, to the 
photograph that has been marked “Plaintiffs’ Exhibit No. 
9”, and the friction clamp shown on the pipe. A. We 
are back to the riser Number 11 now again? 

Q. Yes. A. Yes. 

Q. And I think your testimony a moment ago was that 
there was additional cutting being done on the floor or 
from the floor there prior to the lowering of that friction 
clamp to its proper place? A. Yes. 

Q. What was underneath the floor? A. Fill. 

Q. Fill, of what? A. Fill like gravel. 

Q. State whether or not there had to be additional cut¬ 
ting in the fill for the friction clamp to be put in place? 
A. Yes. 

* • • * * 

665 By Mr. Gittings: 

,Q. Well, the friction clamp shown on this photo¬ 
graph, shown on this particular exhibit, as to that all you 
mean by your testimony is that the wooden floor had to be 
cut? A. Yes. The stair was underneath that. 
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Q. At that point? A. Yes. 

Q. But in relation to the erection of other friction 
clamps, do I understand your testimony to be that 
666 additional cutting had to be done in the fill? A. 
Yes. 

Q. And you know that it was done? A. I know it was 
done, yes. And in some places a joice was there and 
we had to notch that out. 

RE-CROSS EXAMINATION: 

By Mr. Nicolaides: 

Q. You said the fill was gravel? A. Yes, mostly 
gravel. 

Q. IIow do you cut gravel? A. That is what I am 
trying to state what we were doing with the basket; to 
iret up and cut that down. Sometimes you loosen that up 
and you have to catch it. 

Q. You mean the loose stuff? A. Yes; the loose pack¬ 
ing; the loose fill. That is all. 

Mr. Nicolaides: That is all I have to ask. 

# • • * # 

669 The above cause came on for further hearing be¬ 
fore his Honor, Mr. Justice Proctor, at 10 o’clock 
a. m., Monday, March 13, 1944, when the following 
proceedings were had and evidence adduced, to wit: 

• • * * • 

670 SAM MERANDO was re-called as a witness in his 
own behalf and, having been first duly sworn, was 

examined and testified further as follows: 

• « * • * 

Q. * * * Can you tell us approximately when was the first 
time that either you snoke to Mr. Jestor or Mr. Jestor 
spoke to you about bidding on this job, approximately? 


I 


A. It was, I think, some time in the latter part of May, 
or shortly after our general bid went in to the Government. 
I met Mr. Jestor on one or two small jobs. 


671 Q. Now, at or about that time did Mr. Jestor 
give you an estimate for doing this work at Pitts¬ 
burgh? A. Yes, Mr. Jestor came to my office and got the 
plans and specifications, and gave me a lump sum bid to do 
the plumbing work at the Post Office Building in Pitts¬ 
burgh. 

Q. And how much was that? 

w I 

# # * * * 

A. It was $8931. 


Q. What, if anything, happened as a result of Mr. Jes¬ 
tor giving you that estimate? A. I told Mr. Jestor that I 
thought it would be wise if we would make it a point, for 
both of us to go to Pittsburgh some week-end. I think we 
went that following week-end, and make an actual field: ob¬ 
servation of the job, and the actual working condi¬ 
tions. | 

672 Q. Now, did you and Mr. Jestor go to Pittsburgh 
to inspect this job? A. Yes. I arranged the trans¬ 
portation and we both went to Pittsburgh to the Post Of¬ 
fice. | 

i 

Q. And on that occasion did Mr. Jestor look the job 
over? A. Yes. We arrived at the William Penn Hotel in 
Pittsburgh, and Mr. Jestor went to the Post Office. 

* # • • • 

Q. How long was Mr. Jester gone? A. Approximate- 
lv three hours. 

* i 

Q. And what was said when he came back? A. He 
came back and told me he would still take the job for $8931. 

Q. And what happened then? A. I put my coat on 
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arid said, “Mr. Jestor, we had better go back to the Post 
Office/' 

Q. Did you go back to the Post Office? A. Yes. 

• * • * • 

673 Q. Did you go through the building with Mr. Jes¬ 
tor? A. Vos. Wo went from that to the room un¬ 
der the Marine Room: that room under the Marine Room 
had marble wainscoting and marble toilet stalls, and we 
remained there a few moments, and it was decided that it 
was necessary for the marble to be removed from the Ma¬ 
rine Room toilets in order to do the plumbing work. 

* * * * # 

Q. And what was the condition there? A. The con¬ 
dition there was that the marble wainscoting along the 
stalls, and the marble toilet stalls had to be removed, sim¬ 
ilar to the Marine Room toilets. 

• • • • • 

Q. And what was said, if anything, as you were 

674 going up the steps? 

* • • • • 

A. T pulled out my fountain pen and went along the in¬ 
terior surface of the plastering, tapping it as I went along, 
to locate the existing chases, as indicated on the drawings. 

Q. Did you find the chases at that time? A. Yes, we 
did. We found that the chases were sufficientlv large 
enough to receive the new pipe. 

Q. Now, what, if anything, was said by you or Mr. Jes- 
tor on that occasion about any marble that might be on 
the stairway? A. After locating the sizes, and the loca¬ 
tion of the chases, Mr. Jestor definitelv decided that the 
opening was ample, and large enough to install the pipes 

without the removal of the marble. 

* + # # * 

Q. Did you sec the outside of the tower where the 

675 sheet metal work had to go? A. Yes, we saw the 
main tower up on Smithfield Street. 
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Q. What, if anything was said at that time about the 
installation of the sheet metal work? A. Some of our dis¬ 
cussion around the tower was with regard to the scaf¬ 
folding that we would erect in order to receive the sheet 
metal work. 

Q. Now, with reference to the inside of the tower, did 
vou sav anything to Mr. Jestor? A. Yes, sir. 

Q. What, if anything, was to be used to install the pipe? 

A. Ladders would be used. 

* • * # • 

Q. Now, when you completed the inspection what did 
you do next? A. We went back to the hotel and started 
further discussion; further discussion was made, and the 
sum and substance of that discussion was a tentative fig¬ 
ure from Mr. Jestor in the sum of $10,500. 

# # * # # 

678 Q. Now, Mr. Merando, Mr. Jestor testified here 
with reference to the meeting with you in Pitts¬ 
burgh on or about the 6th of July when Mr. Curtin ar- 
rived, and when vou had Mr. Shoffner there. Do vou re- 
member that occasion? A. Yes, l do. 

Q. Now, tell us just what was said by Mr. Jestor to you 

! 

or by you to him, with reference to securing material, that 
is, pipe, for this job? A. I met Mr. Jestor on or 

679 about the 5th or 6th, and he told me in my hotel 
room that the priority that he had would not permit 

him to obtain steel tubing. I 

Q. What else was said by him at that time? A. And 
be asked me if I would attempt to get for him a directive. 

I told Mr. Jestor that I would do everything in my power 
to see if it was possible to obtain such a directive. 

He offered me his pullman ticket and I then came back 
to Washington to the office of the District Engineer, Fed¬ 
eral Works Agency. 

Q. Were you successful in securing a directive to use 
steel tubing? A. I was not. i 
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Q. Did you so notify Mr. Jestor? A. I called Mr. Jes- 
to;- on the Ions* distance telephone from Washington. 

Q. And when did you first inform Mr. Jestor as to the 
priority number that you had? A. Shortly after signing 
the contract I gave Mr. Jestor the number as was given to 
me by Mr. McAllister of Federal Works Agency. 

Q. Was it possible to have obtained the cast iron pipe, 
to have made arrangements for the obtaining of the cast 
iron pipe? A. Yes, sir. 

680 Q. When you first gave Mr. Jestor the priority 
number? A. Yes, sir, it was. He had the option 

of using either the cast iron or steel pipe under the specifi¬ 
cations. 

Q. Did it make any difference to you whether he used 
the cast iron or steel pipe? A. It made no difference 
whatever provided he was within the scope of his specifica¬ 
tions. 

The Court: Under his contract he was to furnish 
the material, was he not? 

The Witness: That is correct. 

Bv Mr. Xicolaides: 

* 

Q. Now, Mr. Merando, coming down to the conference 
which was then held in about August, 21st, in Pittsburgh, at 
which time Mr. Jester was present, and Mr. McClarv was 
present; you were there, were you not? A. Yes, sir. 

Q. What was the purpose of that meeting? A. We 
met Mr. Jester, Mr. Curtin, Mr. Reardon in the office of 

Mr. Reardon. Mr. McClarv was with me— 

# * • • * 

681 Q. Were you ready and willing at that time to 
discuss or talk further with Mr. Jester, the reason¬ 
ableness of the seven points which were raised? A. Very 
definitely so. I introduced Mr. Jester to Mr. McClarv with 
the idea of finding out what he wanted that we could do to 

get the job going again. 

• «* • • • 
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682 Q. Were you willing at that time to discuss the 
matter? A. Yes, sir. 

Q. Now~, Mr. Merando, at that time, at the time of this 
discussion we are talking about on August 21st, was the 
Merando Company indebted in any amount to the Mathv 
Company? A. No, sir. 

Q. Can you tell us now, to the best of your recollec¬ 
tion, how often you were in Pittsburgh in connection with 
this project? I don’t mean definite dates, not, the particu¬ 
lar date or particular month, but generally speaking how 

often were vou there? 

%/ 

• • * # * 

683 A. There wasn’t a week I wasn’t there, and some¬ 
times 1 would stay two and three days at a time. 

* * * # # 

693 Mr. Nicolaides: All right. Now, if the Court 
please, I am going into the question of counterclaim 
with this witness. I do not think it is going to take 
so very long. 

The Court: I got the idea that I would take up 
this matter of figures and accounting at the end of 
this, to see if there was any possibility of trying to 
decide without the expense of reference to the audi¬ 
tor. If items are going to be disputed, the question 
of bookkeeping is going to be disputed, so that it 
becomes a question of the claim or counterclaim 
figures, if the figures are going to make up the con¬ 
clusion and are disputed and questionable under; the 
evidence, I won’t be able to decide it, and there 
won’t be any use wasting time on it. I thought per¬ 
haps you gentlemen could agree the figures are cor¬ 
rect, and it would be a matter for me to apply the 
facts and reach a conclusion as to who should pre¬ 
vail here, whether the claim or counterclaim, one or 
the other should 'the— 


i 

i 
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27° 

I tmd 

Mr. Xicolaides (Interposing): May I make a sug¬ 
gestion? 

The Court (Continuing) : As set out in your claim, 
or counterclaim. However, if it goes to a disputed 
controversy as to figures, that would Ibe another mat¬ 
ter. 

Mr. Xicolaides: I would like to make a sugges- 
tion, if the Court please. You will recall when the 
plaintiff was presenting its case as to figures they 
presented their claim, and that was accepted as cor¬ 
rect. 

The Court: Yes, I understand you do not dispute 
the counterclaim, but they are on the facts. 

Mr. Xicolaides: I did not dispute that, and I did 
not object to their payrolls and express items going 
into evidence. As a matter of fact, I don’t think 
1 hardly looked at them. 

I was about to make this suggestion; \ have here 
detailed statements of the counterclaim and indi¬ 
vidual time tickets and payrolls, and I would sug¬ 
gest that maybe Mr. Gittings or Mr. Linkins—I 
would be very glad to turn these over to them, and 
you can just take these and compare them with the 
bill of particulars and see if there is any question. 

Mr. Linkins: I think we would like to have an 
opportunity to examine these witnesses on the ques¬ 
tion about these items. It is quite large. They 
spent over $18,000. 

The Court: I think that is proper if it is dis¬ 
puted, but if you are going to get into a dispute 
about that l will just cut the whole thing short and 
695 let it go to the auditor. Of course, if it goes to the 
• auditor, whoever loses is going to pay the expense. 

Mr. Gittings: It may be, your Honor, after your 
Honor decides the question of liability we can have 


a conference with Mr. Xicolaides and come to some 
agreement. 

The Court: I do not criticize your statement that 
you want the payrolls proven by sworn evidence, 
and examine about them, but eventually by; that 
cross-examination, or any other position you take, 
brings the figures into controversy, I will cut it all 
short. Let that be understood. I will decide the 
question of liability and let it go to the auditor. I 
thought perhaps that would not be necessary., 

Mr. Xicolaides: Then I will pass that issue of 
the case. j 

The Court: They apparently want you to prove 
those and put them in evidence so they can cross- 
examine. 

Mr. X T icolaides: Right now? 

The Court: I so gather. 

Mr. Xicolaides: I thought they wanted to put it 
off to some future date. 

The Court: Xo; after cross-examination they 
may be satisfied. j 

Mr. Linkins: I do not think it is going to be possi¬ 
ble for Mr. Merando to testify personally. I very 
much doubt it. These are bills rendered by Wel- 
don and Kelly, and there are items of between twelve 
and sixteen thousand dollars on labor alone. 

696 The Court: Hasn't Mr. Weldon already testified 
to the amount they spent? 

Mr. Xicolaides: T understood him to testify it 
was fair and reasonable. He did not say the amount, 

no, sir. i 

* # • * # 

I 

Q. Now, Mr. Merando, I show you a number of docu¬ 
ments here, and ask you to state what they' are (handing 
various paper writings to the witness)? A. (After exam- 
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ining the documents last above referred to) This 
697 is an item of labor for the installation of the down¬ 
spouts. 

Q. Furnished to you by whom? A. By the Weldon 
and Kelly Company. 

# # * * # 

Mr. Xicolaides: I offer these in evidence. 

Mr. Linkins: We object unless those daily slips 
are shown. 

• • * * # 

The Court: What is the objection? 

Mr. Linkins: The objection is that there is noth¬ 
ing to support those bills, and nothing to show that 
they were paid. 

• * * * * 

699 But there may have been discounts, we don’t 
know. 

The Court: You can examine as to that. You 
are not precluded by this -statement. You have a 
right to cross examine about it. 

Mr. Linkins: He wouldn't have anv knowledge; 
that is going into a question of accounting. We ought 
to have the Weldon and Kelly Company here. 

The Court: I understand that. 

* * ft * • 

704 The Court: I think the way it is developing I will 
cut it out and let it go to the auditor. I am not jus¬ 
tified as a judge in taking time of going through a 
lot of the disputed items here, there are too many 
pending cases. That is what the auditor is for. 

• ft * * ft 

705 Mr. Linkins: Are these received novr in evidence? 

The Court: I am receiving them subject to your 

right to have produced by your opponents, all 
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the original records, any other records that they' may 
have bearing upon these matters set forth in those 

. i 

papers. 

Mr. Linkins: Well, may we have an exception to 
their receipt at this time \ j 

The Court: Yes. Now, I am just sort of feeling 
my way. As I say, if 1 find any dispute arising as 
to any individual items 1 am going to cut it all out 
and let it go to the auditor. 

(The documents in question were thereupon re¬ 
ceived in evidence and were marked “Defendant’s 

Exhibit No. 27.”) 

• * # • • 

706 Q. Mr. Merando, have you added these docu¬ 
ments up on the adding machine to see how much 

they total? A. Yes, sir. i 

Q. How much do they total? A. $15,229.66. 

• # « * « 

Q. Now, Mr. Merando, I show you another large batch 
of documents and ask you to state what they are (handing 
various paper writings to the witness)? A. (After ex¬ 
amining the documents in question) They are for materials 
furnished by the Weldon and Kelly Company. 

Q. Under their contract with you? A. Under their 
contract, yes. 

Q. Mr. Merando, 1 will ask you whether or not you 
have checked these statements with the attached itemization 
statements to ascertain whether or not they are correct 
charges in accordance with vour contract with the Weldon 
and Kelly Company? A. I have. i 

Mr. Nicolaides: We offer these in evidence. ' 
Mr. Linkins: We object, if the Court please. 
These are bills. We don’t know whether that mate- 

707 rial went to that job, or not. 

Mr. Nicolaides: He says it did. 


]Mr. Linkins: Well, he wasn't there. 

Mr. Nicolaides: He says it did. If you don’t 
think it is true you may cross examine. 

Mr. Linkins: What is the use of cross examining 
him? 

Mr. Nicolaides: lie is the man who was paying 
for it. 

Mr. Linkins: You are asking us to pay for it. 

The Court: I .should think Mr. Miller would know 
that, he was the foreman on the job, he checked the 
material that came there. 

• • • • • 

Mr. Nicolaides: Do you mean you want me to ask 
him about it now? 

The Court: No, wait until you are through with 
Mr. Merando. I won't admit it at present. 

• • • * • 

By Mr. Nicolaides: 

708 Q. Mr. Merando, of the amounts which the 
Weldon and Kelly Company has charged you for the 
completion of the downspouts, have you paid them 

709 in full to date? A. Not in full. 

Q. Approximately what amount, if you know, do you 
owe them at this time? A. Approximately five thousand 
dollars. 

Q. Right at that point, approximately what amount, 
if any, is still due you from the United States Government 
on the contract? A. $5,280. 

• # * • • 

By the Court: 

Q. Have you disputed any of the bills that they ren¬ 
dered? A. No, sir. 

Q. Are you disputing any bills they rendered or are 
you accepting them? A. I have checked them and am ac- 



cepting them, 
us. 


There were several credits that they 


* # # * * 


gave 


710 Q. And I understand you are not disputing 1 , any 
of their items? A. No, sir. 


* * * # # 


Q. Now, Mr. Merando, L show you a statement and ask 
you to tell me what it is, generally speaking (handing a 
paper writing to the witness). A. (After examining the 
document in question) This is a purchase order entered 
into with the Armstrong Kork Company of Pittsburgh 
for the installation of pipe covering in connection with the 
Post Office job. 

m * • * # 

711 (Thereupon the document in question was receiv¬ 

ed in evidence and was marked “Defendant’s Ex¬ 
hibit No. 28.”) j 

712 Q. Mi*. Merando, 1 hand you another document. 
Will you state what that represents? A. This rep¬ 
resents a purchase order to the Mandell Roofing Company 
for labor and materials to perform work in accordance with 
the plans and specifications to do the sheet metal work 
and guttering on the post office building. 

* * # * # 

(Said purchase order to Mandell Roofing Cdm- 
pany was marked Defendant’s Exhibit No. 30 and 

received in evidence.) 

# • * • • 

i 

Q. Mr. Merando, I show you another document and ask 
you to state what Hint is. A. That is a purchase order to 
the E. & H. Werner Company, painting sub-contractors to 
do all of the painting in connection with the downspouts 
and plastering on the post office job. 
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715 (Said document referring to $345 paid on paint¬ 
ing of pipes, etc., was marked Defendant’s Exhibit 

Xo. 31, and received in evidence.) 

* • * # * 

Q. Mr. Merando, 1 show you a document and will ask 
you to state what that is. A. This is a bill from J. M. Mc- 
Candless, an attorney in Pittsburgh, for the drawing of a 

contract with the Weldon Kelly Company. 

# # * # * 

716 Mr. Gittings: We make no objection to offering 
this bill in evidence at this time. We reserve the 
right to reject the allowance of the charge after¬ 
ward. 

Mr. Nicolaides: Whether it is a proper charge. 

The Court: It will be received in evidence on 
that condition. 

(Said bill from J. M. MeCandless was marked De¬ 
fendant's Exhibit Xo. 32 and received in evidence.) 

* 4k * * * 

718 CROSS EXAMIXATIOX by Mr. Gittings: 

• • • • • 

719 Q. This particular job was taken in the name of 
your father, was it not 1 ? A. Yes, sir. 

Q. You are the superintendent on that job? A. I am 
the general manager, yes, sir. 

Q. Are you familiar with the contract in this case that 
you entered into with the government? A. The general 
contract? 

Q. The general contract. A. Yes, sir. 

Q. In that contract how much of the wrnrk is required 

to be done by the general contractor? 

• • * • # 

720 A. Somewhere between 20 and 25 percent. 

Mr. Xicolaides: I don’t think the witness un¬ 
derstands the question. 
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A. I don’t know that that applies to this particular con¬ 
tract, since about 90 percent of this project was plumbing. 
Mr. Nicolaides: I didn’t think he understood it. 


By Mr. Gittings: i 

Q. I will read you Section 37 of the specifications: 
“Work to be done by contractor. The contractor shall exe¬ 
cute on the site and with his own organization work equiva¬ 
lent to at least 25 per cent of the total amount of the con¬ 
tract price. The cost of material installed by skilled and 
unskilled labor carried on contractor's own payroll; may 
be included in the 25 per cent.” 

With that in mind, I ask you on this particular job 
whether or not you performed 25 per cent of the work your¬ 
self? S 


A. I should like to answer that this way, Mr. Gittings, 
that it is physically impossible to perform in the completion 
of that work under that general contract and still enable 
the general contractor to do 25 per cent. The job itself is 
90 per cent plumbing. 

Q. You are familiar with that? A. Definitely; fa¬ 
miliar with it, yes, sir. ; 

721 By the Court: 

Q. Do you mean if you were to sublet the plumb¬ 
ing that is necessary, it would be less than 25 percent? A. 
That is correct. That is the regular form of general con¬ 
ditions applying to specifications of the government. 


By Mr. Gittings: 

Q. The contract called for the payment by the govern¬ 
ment to you of $20,000? A. Xo. The contract sum was 
$20,000, yes, sir. 

Q. And you took the contract from the Mathy Company 
to do 90 per cent of the work for $10,500? A. Yes, sir. 

Q. How much did you estimate in the beginning vpur 
part of the contract to be? A. About $2,000. 
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Q. State whether or not you obtained an estimate from 
a marble contractor in Pittsburgh for the cost of the re¬ 
moval of the necessary marble? A. Yes, sir. 

Q. Have you got that estimate? A. Yes, sir. 

Q. May I have it? 

Mr. Nicolaides: Sure. (Producing document.) 
By Mr. Gittings: 

Q. I hand you what purports to be a proposal to 

722 the Merando Company under date of May 18, 
1943, from the Kampa Marble & Tile Company, Inc., 

and ask you if you can identify the same? A. Yes, sir. 

Q. You received that proposal? A. Yes, sir. 

Q. How much is that? A. $1,100. 

Mr. Gittings: I offer this in evidence. 

(Said estimate dated May 18, 1943, was marked 
Plaintiff’s Exhibit Xo. 89 and received in evidence.) 

By Mr. Gittings: 

Q. Mr. Merando, state whether or not you are familiar 
with the provisions of the contract which required you to 
have a superintendent on the job at all times? A. Yes, 
sir, I am. That is under the general conditions. 

Q. I ask you what superintendent, if any, you had on 
this job between August 1st and August 13th? A. Be¬ 
tween August 1st and August 13th my representative was 
Mr. James McKay. 

Q. You heard his testimony the other day that he was 
not representing you? A. I did. 

Q. Do you still say that he was your superintendent ! 
A. I do, and in addition, he was paid more than 

723 the other men on the job in a supervisory capacity. 

Q. How much more? A. 80 cents against $1.00 

an hour. 

Q. W as $1.00 an hour the basic pay provided under this 
contract to be paid the superintendent? A. Xo, sir. The 
prevailing rate of wages is 80 cents. 
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There was no prevailing rate of wages set out in the 
specifications for a superintendent. 

By the Court: 

Q. Mr. McKay was the superintendent and the engineer 
in that building? A. He used to work after he was off 
from his regular work. 

w i 

Q. Did he have any authority to do that? A. Yes, sir. 

Q. From the government; from his superiors? A. He 
was off at certain hours and then he would work for us^ and 
several days he did not work for the government, \ and 
when he was off that way he would work for us, but we 
were always sure he was not on the government payrolls. 

Q. I was .just wondering whether it was practical that 
an employee of the government would be representing; you 
on the work, on a contract with the government. A. 
Only during that time he was in my employ. 

Q. Well, I didn’t know. A. It has been done 
724 like that. I have done it in several other place? on 
such work. 

Bv Mr. Gittings: 

Q. What were the working hours of Mr. McKay’s em¬ 
ployment at the post office? A. I cannot tell you, but 
there were days he was off for days at a time, and at times 
he would only work until about three o’clock. It would 
just alternate. I don’t have the exact time. 

Q. Take this period I have just called your attention, to, 
between August 1st and August 13th, what hours did the 
Mathy Company work during that period? A. They 
worked during the regular 8-hour work day. 

Q. When did they start on this job? A. On a regu¬ 
lar 8-hour work day they started from the starting of the 
contract with the Mathv Company. 

Q. Well, what time in the morning was the Mathy Com¬ 
pany to start work? A. At 8:30. 


I 
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Q. When did they quit? A. 4:30 or 5:00. I don't 
know how much they took off for lunch. 

Q. S:30 to 4:30 or 5:00, depending on how much time 

they took off for lunch? 

• • • # # 

725 The Court: He left the last day of July, about the 
30th of July, not the 30th of August. 

Mr. Nicolaides: I recall him saying he left on 
August 1st, which was a Sunday. 

By Mr. Gittings: 

Q. After he left the job, he never returned? A. Yes, 
he did return. 

Q. I mean, during the period the Mathy Company was 
employed on the work? A. No. 

* * • • • 

729 Q. When did you accept the contract with the 
government? A. The bids w^ent in on May 18th 
but it was some time after that that the government re¬ 
quested formal bonds to be submitted that were satisfac¬ 
tory, and so on. 

Q. Your further testimony was that after Mr. Jester 
reiterated the amount he would do the work for, you put 
on your hat and coat and went back in the building? A. I 
put on my coat. I never wore a hat in my life, and went 
to the post office with Mr. Jester. 

Q. It is on that occasion you say you went over the 
marble situation with Mr. Jester? A. That is the time I 
went over the situation from the foundations to the 
shingles. 

Q. Isn't it a fact that you never went near the post 
office? A. No, it is not a fact. I would not go to Pitts¬ 
burgh and not go to the post office. 

* « # * • 
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730 Q. Isn’t it a fact that Mr. Mathy had a cpnfer- 
ence with you on the 25th? A. That was after Mr. 

Jester was there. Yes, I first met Mr. Mathy. 

Q. And he expressed a willingness to try to adjust the 
matter? A. No; that it was unfortunate that they could 
not get together. The job had been seriously delayed up 
until that time. I 

Q. Didn’t he express a willingness to carry the 

731 job on at that time? A. Yes, he did. 

Q. You had not signed up with the Weldon Kelly 

Company at that time, had you? A. On the 25th, no p sir. 

* # # # * 

Q. Prior to the time you accepted the contract with the 
Weldon & Kelly Company, state whether or not you made 
efforts to get straight bids from other contractors?! A. 
Before signing the contract with Weldon & Kelly Company 
I made attempts to get bids from other plumbers and con¬ 
tractors in Pittsburgh, yes, sir. I 

Q. Which ones? A. I cannot recall their names. Sev¬ 
eral of them. 

Q. Did you got any? A. No straight lump sum bids; no, 
sir. No one would give me a bid to do the job on a lpmp 
sum basis. 

Q. Did you try to get bids from contractors elsewhere? 
A. I tried in Washington to get a lump sum hid from a 
plumber contractor to complete that part of the work. 

Q. What contractor? A. I don’t know their names, but 
I made strenuous efforts in Pittsburgh to try to get a 

732 lump sum bid to complete that work but none of them 
would take it that way. 

I might add that Sprague & Sprague was one of them in 
Pittsburgh. Sprague & Sprague would not take it on a 
lump sum basis. I got in touch with the Soffell Company 
there in Pittsburgh, but they would not take it on a lump 
sum basis. 




Q. Did you approach any contractors outside of Pitts¬ 
burgh and, if so, give their names? A. When I got back 
to my office I asked the Joe Tueci Plumbing Company, 
which is right in the same locality as my office—I asked him 
if he was interested in taking a job at Pittsburgh, explain¬ 
ing to him that the contractor had stopped work, but he 
would not take it on a lump sum basis, especially where a 
contractor had left the job. He didn’t know what the 
condition of the pipes were. 

Q. Where is Tucci's place? A. It is at 335 H Street; 
just a few doors from me. We are at 321 H Street. 

Q. Whom else, if anyone, did you approach? A. I 
think that is about all. I might have approached others, but 
I cannot remember them at this time. I went all over the 
place to try to get the job completed as the government 
wanted it. 

Q. I ask you whether or not any of the other plumbing 
houses in Pittsburgh were willing to do this work on a 
time and material basis without the removal of the 
733 marble in the stairways? A. Sprague & Sprague 
wanted to do it on the cost plus basis; and several 
of the plumbers that were on the job after looking over the 
condition—they first looked over the job and said they 
would not be interested in doing the job except on a cost 
plus basis. 

Q. My question was, was not one of the conditions that 
Sprague & Sprague insisted on, that the marble had to be 
removed by you? A. I don’t know that it ■was necessary 
to remove the marble, and I did not distinctly state that 
the marble had to be removed. Now, Mr. McClarv was 
with me and was assisting me, and he might have said 
something to him but not to me, personally, about that. 

. Q. Mr. Merando, I think you have testified that you 
were in Pittsburgh, T think it was August 6th or the 5th, 
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and had an interview with Mr. Curtin on the job? A. ; ; Yes, 
sir. I believe it was about that time. 

Q. You told him to put more men on? A. Yes, sir, I 
did. 

Q. You went the following Monday to the plumbers’ 

i 

union and made arrangements for men to be sent to him? 
A. Onlv after he told me he could not get them, i 
Q. Do you know how many men were put on that job? 
A. I don’t know, because I left on the 8th or 9th 
734 and X don’t recall if any men actually went to work. 

Q. You were not there? A. I felt very good after 
I was informed by the business agent of that union that 
the men were obtainable. I was surprised, since I had 
been told bv Mr. Curtin that there were no men obtainable. 


Q. You knew that this job was a union job, did you 
A. Yes, sir. 


not? 


735 Q. You say that you do not know that the Pitts¬ 
burgh Plumbers’ Union required the cutting tq be 
done by plumbers? A. No. I cannot keep up with 22 
different classifications of the trades and their by-laws in 
mind. T am a contractor. I 


Q. Mr. Schoffner was a union man, was he not? A. 
Yes, sir. ! 

Q. Do you know the Mathv Company was a union con¬ 
cern? A. Yes, sir. 

Q. You ware in charge of this contract, were you not? 

A. I don’t understand just wdiat you mean by being 
736 in charge of the contract. 

Q. I mean, the Mathy was the sub-contractor un¬ 
der you? A. That is correct. j 

# * • • * 

Q. You understood that under the contract you had the 
right to dictate the manner in w T hich the Mathy Company 
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did their work? A. I had the right under the contract to 
see that the work was carried out in accordance with the 
full intent of the plans and specifications. 

Q. Under the contract you agreed to do all cutting, 

plaster, brickwork, marble? A. That is right. 

* * • • • 

738 Q. Would you say there was anything to pre¬ 
vent you from having done that cutting work prior 
to the time Mathy Company went to work? A. We did 
start cutting the footings at the basement level about the. 
7th. That is when we started cutting out all the footings 
for the whole 26 stacks in the basement floor. 

Q. You mean the 7th of July- A. The 7th of July, yes, 
sir. 

Q. You had not done any work between the 7th day of 
June and the 7th day of July, had you? A. No, sir, we 
hadn’t, because we had not the opportunity to meet the men 
who were going to take charge of the job for the Mathy 
Company. The most essential thing is to cooperate with 
Mr. Sehoffner and Mr. Curtin’s ideas on the method we had 
to perform that work. 

Q. There wasn’t anything to prevent the removal of 
the marble or coal prior to that time? A. It was not 
necessary to remove the marble. That was not the under¬ 
standing. We were supposed to move only what was 

necessary, which we did. 

• * * • # 

740 WILLIAM ADRIAN was called as a witness on 
behalf of the defendant and, having been first duly 

sworn, was examined and testified as follows: 

* • • * * 

Q. What is your occupation? A. Journeyman plumb¬ 
er. 

Q. How long have you been a journeyman plumber, sir? 
A. Twenty-seven years. 
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Q. Directing yonr attention to the old post office in 
Pittsburgh, Pennsylvania, do you know where it is?! A. 
Yes, sir. 

Q. State whether or not you were employed at any time 
as a plumber on that job, and, if so, by whom? A. I was 
employed there on August 10th by the Mathy Plumbing 

Company of Washington, D. C. 

• • * • # 

j 

741 Q. Did you on that occasion have any conversa¬ 
tion with Mr. Curtin; if so, what was it? A. Mr. Curtin 
came to me and said, “I would like to turn this job over to 
you.’’ 1 said, ‘‘Xo chance in the world.” He said,'“I 
would like to get out from under this job and turn it over to 
the bonding company and let them worry about it as I am 

really not going to make any money on this job.” 

* # • # * 

742 Q. Did you work there the next day, which was 
Friday, August 13th? A. I did. 

Q. What if anything was said by you to Mr. Curtin on 
that occasion? A. About half past ten or twenty minutes 
of eleven Mr. Curtin came to me with a telegram which he 
said he had received from Washington to shut the job do\yn. 
He asked me what to do about it and I said that I would 
report this thing to my local. I immediately went up ito 
Local Xo. 27 and saw a gentleman by the name of Mr. 

Coughan, our agent. | 

* • # * # 

Q. At the time you stopped work on the afternoon of 
Friday, August 13th, was there any more work you could 
have done from then on? A. Yes, sir. There was plenty 
of work that could have been done. 

Q. Was there plenty of work you could have done 

743 without the cutting of any brick, concrete, plaster, 
or woodwork? A. There was plenty of work that 

could have been done without cutting any of that stuff. 


1 
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Q. Tell us if you can just what work could have been 
done at the time you stopped work? A. In the front of the 
building, which is the main entrance coming in off of Smith- 
field Street there was two gutters there that could have 
been taken out and replaced. 

Q. What else? A. And starting on up on the second 
floor, that is, between the first floor and the first floor ceil¬ 
ing, there was a stack on Third Avenue with Smithfield 
Street that could have been continued. 

There was a stack on Third Avenue near Cherry Way— 

some call it Clierrv Aliev and some call it Cherrv Wav— 

• • • « 

that could have been continued. 

There was a Y that could have been taken out there 
and a cleanout plug and a sewer to be washed. 

Q. And what else? A. There were some ferrules, two- 
inch ferrules, that could have been cleaned up and some 
four-inch lead to be wiped up, and that could have been 
done without anv cutting or anvthing else. 

Q. Directing your attention to the weep hole that went 
through the granite walls and coming out on the ex- 
744 terior of the building: Could that have been re¬ 
newed? A. That could have been renewed—the old 
flashing could have been Taken out and new flashing could 
have been put in. 

* * * * # 

CROSS EXAMINATION by Mr. Linkins: 

Q. Where did you work when you went on this job; in 
what part of the building? A. I first started on the job 
on a stack on Fourth Avenue, on the side of the building 
near the Fourth Avenue entrance in the basement. 

Q. Did you do any work outside of the basement? A. 
We started a line up on the Fourth Avenue side through 
the Coast Guard room. 

Q. Did you ever do any work above the basement? A. 
On the first floor, between the first floor and the first floor 
ceiling we had started on a stack. 
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Q. You testified about these weep holes. You didn ’t do 
any work on them? A. I didn't do any work but Mr. Cur- 
tin took me around and showed them to me and showed me 
what had to be done on them—-what could be done on them. 

♦ * * « # 

i 

745 ALVIN K. MILLER, JR., was re-called as a wit¬ 
ness on behalf of the defendant and testified further 

as follows: 

* * # # # 

746 Q. Can you state now how many hours were 
used on the cutting ? A. I had totaled them up at 

the time and they totaled about 56 hours. 

Q. IIow much did that amount to in dollars? A.j At 

$1.75 that would run about $98. 

• • • * * 

747 Q. Are you familiar with the materials they used 
to complete the work? A. I had to order it. 

Q. I have here a large number of documents and will 
ask vou to glance over them as hurriedly as vou can and 
state whether or not those represent, taking into consider¬ 
ation the credit that is shown there for returned material, 

the material that was actuallv used and necessarv on that 

* *> 

job to complete it ? A. Why, yes. 

Mr. Nicolaides: Xow, we again offer these in evi¬ 
dence, if the Court please. 

Bv the Court: 

* 

Q. You ordered the material? A. I ordered the mate¬ 
rial. 

Q. And you checked it? A. I checked it in. 

Q. With the bill or from the invoice that came 

748 with it? A. When it comes from the supply house 
they send an invoice and I sign that invoice and 

keep a copy. ; 

Q. You know that it actually came to the job? A. Yes, 
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sir. In Pittsburgh, you have to sign the copy which is on 
top otherwise, the driver will take the material back. 

The Court: All right. 

Mr. Nicolaides: We offer these in evidence. 

Mr. Linkins: These are not delivery tickets? 

The Witness: They are invoices from the com¬ 
pany. 

♦ * * • * 

Mr. Linkins: You have the delivery tickets? 

Mr. Nicolaides: I haven’t anv deliverv tickets. 
Are you going to object to them, or what ? 

Mr. Gittings: If the witness stated he personally 

checked these and cverv one of the bills with the 

* 

original invoices, all right. 

The Witness: The material received on the job 
is what I signed for. 

By Mr. Gittings: 

Q. Have you checked, prior to this trial, these with the 
original invoices for each and every one of these bills? A. 

I totaled with Mr. Kuth, who makes these bills— 

749 Q. (Interposing) I did not ask you that. I asked 
you if you had checked the original invoices you 
signed when the material arrived with these bills? A. Yes. 

Q. You have done that personally, yourself? A. You 
mean— 

Q. (Interposing) Have you checked the original in¬ 
voices against these bills? A. I don’t get the point. 

Q. When the material is received on the job you signed 
a paper. A. That is right. 

Q. You got a copy of that ticket? A. Yes, sir. 

Q. I asked you whether you have checked the copies of 
these tickets with each of the bills which Mr. Nicolaides has 
now presented to you? A. I had to turn those bills over 
to my company. 
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Q. You have not checked these? A. I checked them on 
the receipt. 

The Court: He checked them as the stuff came 
in. i 

Mr. Gittings: I want to know if he checked the 
invoices with these bills. 

The Court: Were those bills checked with the in¬ 
voices ? 

The Witness: 1 have not done that. 

750 Mr. Gittings: We object to them. They are; not 

competent. 1 

The Court: I think it will be well for you to Write 
the Weldon Kelly Company to send those delivery 
bills, which show the way they are made up, and send 
them here. 

Mr. Nicolaides: Yes, sir. 1 will do that. 

Mr. Linking: This is very important to us. The 
Matliy Company figured on $1800 worth of material. 
Mr. Madison’s report stated 90 per cent is on: the 
job. Now, they come in here with a bill for $1200 
more material. 

The Court: Yes, I understand. I think it wbuld 
be better to have these delivery sheets for material 
on the job, and Mr. Miller check with them, as I think 
that is the record from which thev made up these 
bills. | 

Mr. Linkins: That is right. 

* • # • * 

751 The Court: All right. Well, you can get the re¬ 
ceiving slips. 

Your company has those, Mr. Miller? 

A. I am not absolutely sure, now, as this job has been 
completed since November, you know. i 

Q. They will probably have them. A. They are just 
a little piece of paper. I would say there are ten or fif- 



292 


teen in one book, and you cannot check the items like you 
can a T and— 

Mr. Nicolaides: Well, that is all right. 

# * * # # 

Q. Let me ask you this question. 1 also show you an¬ 
other document, Mr. Miller, and ask you to state what that 
is:. A. That is a bill for particular equipment under the 

supervision of Mr. Gordon on the old post office. 

# • • * * 

752 (Said document pertaining to particular equip¬ 
ment was marked Defendant’s Exhibit No. 35 and 
received in evidence.) 

Mr. Nicolaides: Do you want this witness to say 
anything about these payrolls? 

The Court: He doesn't know anything about 
those, does he? 

Mr. Nicolaides: He doesn't know anything about 
these. 

The Court: No. They apparently were predicat¬ 
ed upon the original slips. 

Mr. Nicolaides: Yes. 

The Court: I would like you to get the original 

records so that thev can be checked with this final 

•/ 

payroll. That is why I want you to get those slips. 

* « • # • 

753 Q. How many plumbers did you have working 
on the job? A. I had as high as 18. 

Q. What was the average number of plumbers working 
there per week? A. Ten plumbers per day. 

Q. Mr. Miller, directing your attention to a situation 
where the pipe went up in the corner and you had to cut a 
hole in the wall at the ceiling to make a connection with a 
weep hole in the granite, what was the type of construction 

of that wall where that hole had to be made? 

* * * • • 
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A. It is metal lath there and a chase that was built in 

the construction of the job? 

# * * * # 

Q. How long would it take, Mr. Miller, to make that 

i 

hole where that metal lath was at the ceiling opening 

754 in the wall? A. Ten or fifteen minutes; not more 
than half an hour. 

Q. Could it possibly have taken half a day to cuf that 
opening in that metal lath in front of the chase? 

Mr. Linkins: There is no testimony that it did. 
Mr. Nicolaides: Well, there will be if you put that 
deposition in you took Saturday morning. i 
A. He must have been working some place else if it; took 
him a half day. j 

Q. Could it take that long to make that opening ih the 
wall up there? A. No, sir. j 

* * # ♦ • j 

755 SAM MERANDO, a witness heretofore sworn 

on behalf of the defendant, being recalled for fur¬ 
ther Direct Examination, assumed the witness stand and 
testified as follows: j 

i 

Further Direct Examination: 

• # * « • 

Q. Mr. Merando, this morning you produced here these 

tickets which you stated represent the amount that you paid 

the men working for you on the job for the week of August 

4th to August 10th, is that correct? A. Yes, sir. 

Q. Now, have you made a search of your records to see 

whether or not vou have anv check—was anv check issued 
• » » 

by you to meet those payments? A. Yes, sir. 

Q. Have you found such a check? A. Yes, sir. 

Q. Let me see it. A. (Witness produced check.) 

756 Q. I show you this check, Mr. Merando, and ask 
you to state whether or not that is the check which 
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was drawn to meet the payroll represented by those tickets 

you have in your hand? A. Yes, sir, it is. 

* # * • • 

Mr. Nicolaides: We offer these in evidence. 

* * • • • 

757 (Thereupon the documents identified by the wit¬ 

ness were by the Court received in evidence as De¬ 
fendant’s Exhibit No. 36.) 

• # # * • 

Mr. Nicolaides: I am reading into the record now 
the stub for the check which is marked Defendant’s 
Exhibit No. 36, and the stub is 353, August 12, 1943, 
Cash, payroll, Pittsburgh No. 2, $176.40, less $6.56 

security tax; check was drawn for $169.84. 

• # # # • 

Mr. Nicolaides: That is our case. 

Mr. Gittings: Have you the slips for the cutting 
work that you did not put in ? 

If your Honor please, we offer in evidence the time 
slips on the Weldon-Kelly Company for such cutting 
work as they claim they did after they took over the 
job. 

Mr. Nicolaides: No objection. 

The Court: Admitted. 

758 (Thereupon the documents referred to by counsel 
were by the Court received in evidence as Plaintiff’s 
Exhibit No. 90. 

WALTER R. JESTER, * * * was recalled by the plain¬ 
tiff: * # # 

Direct Examination by Mr. Gittings: 

Q. Mr. Jester, were you present in the court room this 
morning when Mr. Merando testified? A. Yes, I was. 

Q. Did you hear his testimony about the conversation 
with you on the occasion he and you went to Pittsburgh 
some time in May— A. (Interposing) Yes. 
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Q. (Continuing)—so that you could figure this job? A. 
Yes, sir. 

Q. And that on the job you made your original inspec¬ 
tion of the job, and went back to the hotel, and then he; went 
with you back to the Post Office and made a much more 
thorough examination. Is that so? A. No, sir. The, only 
survey that was made was made by me and one of the main¬ 
tenance men on the job. j 

Q. State whether or not you made the second trip 
759 narrated by Air. Merando, to the post office? A.i No, 
sir, I did not. 

Q. You did not ? A. No, sir. 

Q. What did you do after you made your first inspec¬ 
tion trip? A. I went back up to Mr. Merando’s hotel room 
and called two or three supply houses— 

Q. (Interposing) Well, you have testified you went 
back to the hotel room ? A. Yes. 


Q. And had some discussion about marble, did you not? 
A. Yes, sir; I talked with Air. Merando particularly about 
some of those stacks from the basement, I could see that 
had these factory pins in that it would be a matter of im¬ 
possibility to take those out without removing marble on 
ihe first floor corridor, and mahogany wainscoting if these 
stacks were to go up behind. 

Q. What, if anything, did you and Air. Alerando do then 
for the rest of the day? A. Why, I went back to the hotel 
room and, after making some calls to get some prices of 
pipe, Air. Alerando and I went down to the Rathskeller of 
the William Penn Hotel and had a few glasses of beer, and 
went out and had lunch, and Air. Alerando told me at 
760 that time that the post office employees were having 
a party at the Roosevelt Hotel that afternoon, and 
asked me to stay over with him and we would move down 
to the Roosevelt Hotel where this party was to be held. ' 

Q. Did you stay with him? A. I did not. I told AH. 


i 
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Merando I had made a survey of the job; that I would come 

back to Washington and make up my estimate on it; that I 

.had to get back to Washington on business. 

• * # * * 

Gross examination : 

• » • • # 

Q. At that time you weren’t connected with the Mathy 
Company, were you? 

• * # ♦ # 

A. Not directly, no, sir. 

• # * * * 

761 WM. JOSEPH CUE TIN, * * # was recalled for 
further examination: * # * 

Direct Examination by Mr. Gittings: 

Q. Mr. Curtin, state whether or not you were in the 
court room this morning when Mr. Adrians testified? A. I 
certainly was. 

The Court: Don't get excited, please. 

Bv Mr. Gittings: 

Q. Did you hear iiis statement? A. I certainly did. 

Q. That you wanted to turn the job over to him 

762 so that you could go to Norfolk and Portsmouth? A. 
Yes, sir. 

Q. I ask you whether you ever made such a statement? 
A. I never did. 

Q. Now, I direct your attention to the statement of Mr. 
Adrians to the effect that vou told him that the Mathv Com- 

* V 

pany was in trouble on this job, and they wanted to get out 
from under and let the bonding company take over: I ask 
you whether or not you ever made such a statement? A. 
Me? 

Q. To him? A. Why, no, I never made such a state¬ 
ment. 

Q. Mr. Curtin, I direct your attention to certain testi- 
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i 


monv of Mr. Schoffner while on the witness stand wherein 
lie was asked this question: 

“Did you have any conversation with Mr. Curtin while 
you were there that had anything to do with the price that 
the Mathv Company had agreed to do the work for! If so, 
just tell what you said and what Mr. Curtin said, to the 
best of your recollection.” 


And the reply: 

“Why, he made a complaint the first week he went:there 
that his company had taken the work too cheap, and he 
didn’t see why they figured a job so cheap like that.” 
763 I ask vou whether or not vou made such a state¬ 


ment as that to Mr. Schoffner? A. No, I did not. It 
took me four days for me to show him how to make out the 
payroll and withholding checks. 

Q. You made no such statement? A. No. 

Q. State whether or not you took Mr. Adrians all over 
the building and showed him the other conditions? A. Can 
I go from the time I met Mr. Adrians on the job, while he 
was on the job, how I met him on the job? 

Q. Go ahead. A. I was downstairs cutting pipe stack 
No. 11. I got a telephone call from Mr. Reardon that there 
was a man up in the office to see me, and so I walked up; I 
went up in the office and met this man. It was Mr. Adrians. 
He was going to be installed on the job, and I said, “Come 
on, I will show you,” and he said he had the job, and he 
said, “Let me step in the hatch—” 

Q. (Interposing) He what? A. “In the hatch,”: he 
wanted to let me know he was a sailor; and we went down¬ 
stairs and I said, “I will bring them down, I will do the 

C.P.S.”— | 

Q. Don’t talk so loud. A. And so I brought him down, 
and he said “I am to be the superintendent, I am go- 
764 ing to take over the job,” and so I told him to come 
on in, and in the meantime I found this man couldn’t 
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tell a 5 pin from a 6 pin; and I had these measurements all 
taken, and when I went down he had my measurements all 
balled up; and I asked Mr. Jester, “Please take him off the 
job or fire me”; and that man was never above the second 
floor. He was only there two days, and didirt know an 8 
pin from a 6 pin. 

Q. Now, after the Mathy Company job was shut down, 
how much longer did vou remain there? A. Until October 
29th. 

Q. State whether or not you ever observed any men 
working— A. (Interposing) I observed it every day, 
and nights when I left the work there was always cutting- 
work, and IS and 1(5 foot stagings, and if a mail fell from 
there he would go 90 feet to the ground, and when I heard 
about that “15 minutes” it was too tough for me to take. 

Q. Did you see them doing any cutting? A. 1 saw them 
cutting on 12 and 10, and there wasn't a 16-foot ladder on 
the job—you can imagine—can you imagine a man laying 
an extension up like that— 

Mr. Xicolaides (Interposing): 1 don’t think that 
is responsive. 

The Witness (Continuing): —up 90 feet from the 
ground. 

By Mr. Gittings: 

765 Q. Your testimony is that they did some cutting? 
A. Y^es, on stack 22 and 21; I saw them cutting marble 
at that place— 

Q. (Interposing) At what place? A. At that place 
as you come up from the cellar. 

Q. Who removed it? A. One was Mr. O’Donnell and 
one was Mr. McCaffery; the first two plumbers hired on the 
job. 

Q. How long did it take? A. They tried it out with a 
little hammer, probably 15 or 20 minutes, so they wouldn’t 
chip the marble. There were two offsets— 
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Q. (Interposing) How long did they work on this 
marble? A. After they got it out they proceeded to cut; 
Mr. McKay ordered that cut, and then I have a picture of 
the debris they cut out. It is in the pictures there. 

Q. In one of the photographs? A. One of the photo¬ 
graphs, yes. 

Q. While you were working on the job did you keiep a 
memorandum book, or diary? A. I did, yes, sir. 

(). Dav bv dav? A. Dav bv day. i 

Q. 1 ask you to refer to your book and tell us when, or 
on what occasions, Mr. Merando was on the job be- 
766 tween the 1st of August, beginning the 1st of August, 
and continuing on through the 13th. A. I dion’t 
have to refer to the book; when I got in on August 1st on 
the job and asked for permission to cut 9 and 11, and on 
August 8th he was going to furnish me men, and I didn’t see 
Mr. Merando until the conference with Mr. Jester on Au¬ 
gust 14th. 

Q. State whether or not there was any superintendent 

of Mr. Merando on the job at that time? A. There was 

; 

never any superintendent of Mr. Merando; I superintend¬ 
ed the job when Harvey Shoffner left on Sunday; they drpve 
him to the train at 2:00 o’clock. 

i 

Q. I will ask you whether or not at any time after Mr. 
Shoffner left and went off the job, was there anybody in 
there of the Merando company to whom you could go for 
instructions? A. Not a soul. 

i 

* • • • • 

CROSS EXAMINATION by Mr. Nicolaides: 

768 Q. Then what did you mean just now when you 
sav vou showed Adrians around the building? A. I 
didn’t say I did. 

Q. Didn’t you say you showed him around the build¬ 
ing? A. No, T took him down the basement. 
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Q. So if the record should by any chance show that you 
said you showed him around the building, that is not true? 
A. Positively no; I didn’t show him around the building. 

Mr. Xicolaides: I don’t care to ask any further 
questions. 

* • # • • 

JOSEPH MATHY, * * * was recalled by the plaintiff 
for further examination: * * * 

Direct Examination by Mr. Linkins: 

Q. Mr. Mathy, when Mr. Miller was on the stand a ques¬ 
tion was asked him bv Mr. Xicolaides: 

w 

“What was said bv Mr. Mathy to vou, and what 
760 was said bv vou to Mr. Mathv,” and Mr. Miller an- 
s we red: 

“Well, Mr. Mathy came up to me and we were re¬ 
moving one of the old down spouts, I think it was Xo. 9, 
no ? we were working on Xo. 22 at that time, if I can recall, 
no;, it was Xo. 22, and he asked me if I thought I could 
get the new pipe back in the chases behind the marble, and 
I said I thought I could, and he said, ‘That’s what I thought 
all along.’ That is the conversation we had and he walked 
away. ’ ’ 

Will you state to the Court, Mr. Mathy, did you make 
any such statement as that to Mr. Miller? A. I did not; 
that wasn't—that one spot, I might say we didn’t look at 
any one particular spot, we went to several different spots 
about the building; and I would like to tell you about an¬ 
other one he took me to and showed me. 

Q. What was that? A. That one was that spout where 
he had a hub inverted, setting on the second floor, and the 
hole had been started through the second floor— 

Q. (Interposing) Who by? A. Beg pardon? 

Q. Who by? A. I think the hole had been started be¬ 
fore we left the job; anyway, the hub was inverted, and 
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Mr. Miller explained to me that he intended to get 

770 that in just below the floor, and I asked him if that 
wasn’t a little unusual and he said no; and every 

joint was caulked up over the second floor, every joint was 
caulked that 1 saw, and Mr. Miller said they weren’t caulk¬ 
ed, that he just had them plugged up like you would with a 
2 x 4. 

Q. Was that a waste of time to do it that way? A. There 
was no use of doing it twice any place on the job. 

* # * * # j 

771 Mr. Nicolaides: 1 think that closes the case with 
the exception of the accounting feature of it, Sand 
you might say these bills for labor and material that 
I omitted to offer in evidence. My recollection is 
your Honor suggested that we try to get from the 
Weldon Kelly Company the tickets which were fur¬ 
nished at the time the material was delivered. 

The Court: Yes. S 

! 

Mr. Nicolaides: I will write a letter tonight for 
them. It is extremely doubtful, in my opinion, 
whether they will have those tickets. 

The Court: At any rate, it will not hurt to ask. 

Mr. Nicolaides: No, it will not hurt to ask and I 
will trv to get a letter off todav. 

Mr. Gittings: I was going to suggest, if your Hon¬ 
or please, that there is no disposition on the part 
of the plaintiff to go to the Auditor if we do not have 
to do it. I would like to make this suggestion, that 
Mr. Nicolaides try to get those slips and if he will 
turn these over to us we will go over them and indi¬ 
cate to your Honor at some later date whether we 
will have to go any further or whether we can admit 
them. 

Mr. Nicolaides: I will turn them over to you right 


now. 



The Court: Well, he wants to try to get the slips. 
Mr. Nicolaides: Mr. Mathy has just told me that 
772 his Company would not keep those slips. 

The Court: Well, you can make the inquiry. If 

they have them, all right. 

• * • • • 

774 (Thereupon, at 3:15 o’clock p. m., a recess was 
taken until 10 o'clock a. m., Monday, March 20,1944.) 

776 Designation of Record. 

The Clerk will please prepare transcript of record on ap¬ 
peal to the United States Court of Appeals for the District 
of Columbia, in the above entitled cause, consisting of the 
following: 

1. Complaint. (Omit exhibits.) 

2. Answer. (Omit exhibits.) 

3. Plaintiffs’ answer to counterclaim. 

4. Amended and supplemental answer. 

5. Plaintiffs’ answer to amended and supplemental coun¬ 
terclaim. 

6. Bill of Particulars of defendant’s counterclaim. 

7. Amended Bill of Particulars of plaintiffs’ claim. 

S. Defendant 's suggested finding of fact and conclusions 
of law. 

9. Objections to allowance of anticipated profits. 

10. Court’s findings of fact and conclusions of law. 

11. Judgment, with Court’s notation of bond on appeal. 

12. Defendant's motion to amend and/or make addi¬ 
tional findings and for a new trial. (Omit points and au¬ 
thorities.) 

13. Order denying defendant’s motion to amend and/or 
make additional findings and for a new trial. 

14. Notice of Appeal. 

15. Memorandum of filing supersedeas bond. 
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16. Statement of points on which appellant intends to 
rely. 

17. Transcript of evidence. 

18. Plaintiffs’ Exhibits #1, 2, 5, 6, 7, 12 & 13; 

777 19. Defendant’s Exhibits #1, 2, 4, 5, 19, 21, 22, 

23, 24, 25, 26, 27, 29, 30, 31, 32, 33, 35 & 36. 

20. This designation of record on appeal. 

WILLIAM F. KELLYS 
P. J. J. NICOLAIDES, 
Attorneys for Defendant. 


778 Additional Designation of Record. 

The Clerk will please also include in the transcript of rec¬ 
ord on appeal to the United States Court of Appeals for 
the District of Columbia, in the above entitled action, the 
following: 

1. Pre-trial proceedings. 

2. Statement showing plaintiffs’ anticipated profits (at¬ 
tached to Findings of Fact and Conclusions of Law’). 

3. Plaintiffs’ Exhibits #3, 4, and 8. 

4. Series of photographs clamped together and marked 
Plaintiffs’ Exhibits #9 to 84. 

5. Defendant’s Exhibit #6. 

6. Plaintiffs’ Exhibit #87 (Evi. P. 557). 

7. Plaintiffs’ Exhibit #87 (should have been numbered 

#88, Evi. P. 594). ; 

8. Plaintiffs’ Exhibit #90 (Evi. P. 630). 

9. This additional designation of record on appeal. 

GEO. R. LINKINS, 

THOS. MORTON GITTINGS, 
Attorneys for Plaintiffs. 
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780 Plaintiffs’ Exhibit #87. 

This exhibit comprises eleven plaintiffs’ time sheets for 
workmen on the job as follows: 

1. Week beginning Monday, July 5,1943, Win. J. Curtin, 
July 6, 7, 8 and 9, 4 days, $80.00. 

Week beginning July 12, 1943, Win. J. Curtin, July 12, 
13,14,15 and l(i, 5 days, $100.00. 

Week beginning July 19, 1943, Wm. J. Curtin, 6 days 
$138.75, Thos. L. Flaherty, 4 days $63.00 and J. J. Conley 
4 days $63.00, both beginning work July 21st, 1943. 

2. Week beginning Monday, July 26,1943, Curtin 6 days 
$138.75, Flaherty 6 days $91.00 and Conley 6 days $91.00. 

3. Week beginning Monday, August 2, 1943, Curtin 6 
days $138.75, Flaherty 6 days $91.00, Conley 6 days $91.00. 

4. Week beginning Monday August 9, 1943, Curtin 6 
days $138.75, Flaherty 6 days $91.00, Conley 6 days $91.00, 
Wharton 3 days, beginning August 11th, $42.00, Fuchs 2 
days, beginning August 12, $28.00, Adrian 4 days beginning 
August 10, $56.00 and Meyers 2 days beginning August 12, 
$28.00. Charge cutting and digging and straightening 
Holes. 

Aug. 9 4 hours 1 man 

Aug. 10 2 V-> “ 2 men 

Aug. 11 3 “ 2 “ 

Aug. 12 4 “4 “ 

Aug. 13 3 “4 “ 

• 5. Week beginning Aug. 16, 3943 Curtin 5 days $100.00. 

6. Week beginning Aug. 23, 1943, Curtin 5 days $100.00. 

7. Week beginning Aug. 30, 1943, Curtin 5 days $100.00. 

8. Week beginning Sept. 6, 3943, Curtin 6 days $140.00. 

9. Week beginning Sept. 27, 1943 Curtin 5 days $100.00. 

10. Week beginning Oct. 4, 1943, Curtin 5 days $100.00. 

11. Week beginning Oct. 11, 1943, Curtin 6 days $130.00. 
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781 Defendant’s Exhibit #26. 

i 

This exhibit comprises four of the defendant’s weekly 
time sheets as follows: 

Week beginning July 7th to July 13, 1943 



S 

M 

T 

W T 

F 

S 

l 

H. E. Shoffner.. 

8 

8 

8 

8 

8 

8 Labor 

$ 84.00 

A. D. Glovvezuski 

8 

6 

0 

6 

0 

0 “ 

18.00 

John Wrust .... 

0 

8 

8 


8 

8 “ 

58.80 

C. D. Eschricli.. 

8 

6 




i i 

12.60 

W. H. Shinton.. 



8 



i i 

; 7.20 

J. T. McKay_ 



6 



a 

6.00 


156.60 

Week beginning July 14 to July 20, 1943 


H. E. Shoffner. . 

8 

8 

8 

8 

8 

8 

8 


98.00 

A. D. Glowezuski 

8 

5 

0 

6 

5 

5 

0 Labor 

26.10 

John Wrust .... 

0 

8 

8 

8 

8 

8 

0 

i i 

36.00 

C. D. Eschricli.. 

8 

5 

0 

6 

5 

5 

0 

a 

26.10 

W. H. Shinton.. 

0 

5 

5 

8 

6 

0 

0 

«< 

31.60 

J. T. McKay.... 

8 

5 

5 

6 

0 

0 

0 

< < 

24.00 

A. F. Mulloody. 

8 

8 

8 

7 

0 

0 

8 

< i 

35.10 

George Reese . . 

0 

0 

0 

0 

0 

8 

0 

11 

7.20 










274.10 

John Kranah .. 


8 

0 

8 

8 

8 

0 Carpenter 

56.00 

Jacob Frankel.. 


8 

0 

8 

8 

8 

0 

11 

56.00 

Girard J. D. Miller 


8 

0 

8 

8 

8 

0 

< < 

516.00 










168.00 

Week beginning July 

21 to July 27, 1943 


i 

! 

H. E. Shoffner. . 

8 

8 

8 

8 

8 

8 

8 


98.00 

A. D. Glowezuski 

8 

0 

0 

6 

5 

6 

5 Labor 

27.00 

John Wrust .... 

0 

0 

0 

8 

8 

8 

0 

< < 

21.60 

i 





o 

o 


06 


C. D. Eschrich.. 

8 

0 

0 

6 5 

6 5 Labor 

27.00 

W. H. Shinton.. 

S 

0 

0 

5 5 

6 5“ 

26.10 

J- T. McKay... 

8 

0 

0 

6 5 

6 5 “ 

30.00 

A. F. Mulloodv. 

0 

S 

0 

8 8 

QO 

00 

36.00 







265.70 

Week beginning July 

28 

to 

Aug. 3, 

, 1943 


C. D. Eschrich.. 

8 

5 

4 

6 0 

6 0 

26.10 

H. E. Shoffner.. 

5 



S 8 

8 S 

65.75 

A. D. Glowezuski 

8 

5 

4 

6 0 

6 0 

26.10 

W. H. Shinton.. 

8 

S 

4 

8 8 

8 2 

41.40 

J. T. McKay.... 

8 

5 

4 

6 0 

6 

29.00 

George Reece .. 

8 

8 

8 

0 6 

0 

27.00 
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1 Plaintiffs* Exhibit No. 2. 

U. S. P. O. and Ct. H. (Old) 

4th Ave. and Smithfield St., 

Pittsburgh, Pa. 

PB-DE-3 

INVITATION—FOR—BIDS 

Office of the District Engineer 
Public Buildings Administration 
Federal Works Agency 
3102 Citv Post Office Bids*. 

Washington, D. C. ; 

(Date) April 27, 1943 • 

(Date invitation signed) 

Sealed bids, in triplicate, will be received at this office 
until 2 P. M., (Date) May*18, 1943, and then publicly open¬ 
ed for furnishing the materials, and performing the work 
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for new downspouts, etc.,.|_ 

at the U. S. P. 0. and Ct. H. (Old), 4th Ave. and Smith- 
field St., Pittsburgh, Pa., in strict accordance with the speci¬ 
fications dated. PB-DE-3, March 24, 1043, and drawings (if 
any) mentioned therein: and the general conditions dated 
Sept. 15, 1942 and addendum thereto dated Sept. 15, 1942. 
Specifications and other data may be had at the office of 
the custodian of the building or the office of the district 
engineer. H. S. McAllister (Officer Requesting Bid) 
District Engineer. 

2 8. DEFINITIONS: • • • 

(b) “Government Representative”, “Construction En¬ 
gineer’“District Engineer”, and “Inspectors” as used 
herein shall mean representatives of the Public Buildings 
Administration, Federal Works Agency. In the absence 
of such a representative at the building or site, “Govern¬ 
ment Representative” as used herein shall mean the Custo¬ 
dian of the building or site, unless otherwise specified. 

(c) The “duly authorized representative” of the Fed¬ 
eral Works Administrator, as used herein, shall mean any 
person authorized to act for the Federal Works Adminis¬ 
trator, except that under the paragraph headed “Disputes” 
and on appeals under the paragraphs headed “Inspections 
and Tests” and “Delays—Damages” such representative 
shall be a person other than the contracting officer. 

11. INTERFERENCE WITH BUSINESS: • * *! 

(b) The work shall be carried on in such a manner that 
there will be no interruption to or interference with the 
proper execution of Government business. 

24. CUTTING AND DRILLING: Existing work shall 

i 

be drilled, cut, altered, removed, or temporarily removed 
and replaced, as necessary for the performance of the -work 
to be done. However, unless otherwise provided for in the 
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' specifications or drawings, no structural work shall he cut 
or altered without written authorization of the Contracting 
Officer. 

3 26. WORKMANSHIP AND MATERIALS: * * # 

(b) The contractor shall give his personal superinten¬ 
dence to the work or have a competent foreman or superin¬ 
tendent, satisfactory to the Contracting Officer, on the work 
at all times during progress, with authority to act for him. 
The Contracting Officer may require the contractor to dis¬ 
miss from the work such employees as the Contracting 
Officer deems incompetent, careless, insubordinate, or other¬ 
wise objectionable. 

27. GOVERNMENT SUPERVISION: All work shall 
be done under the supervision of the Government repre¬ 
sentative in charge of the work at the site or building. Gov¬ 
ernment Representatives, including Construction En¬ 
gineers, District Engineers, Inspectors and Custodians, 
have no authority to alter the terms and/or conditions of 
the contract, specifications and drawings (if any) without 
written authority from the Contracting Officer. 

37. WORK TO BE DONE BY CONTRACTOR: The 
contractor shall execute on the site, and with his own 
organization, work equivalent to at least 25 per cent of the 
total amount of the contract price. The cost of material 
installed by skilled and unskilled labor carried on contrac¬ 
tor's own payroll may be included in the 25 per cent. 

4 SPECIFICATION 

FOR 

NEW DOWNSPOUTS, ETC. 

3. Liquidated damages shall be $40.00 per calendar day. 

10. In Paragraph 27, delete the wrnrds “district en¬ 
gineers/ ’ 
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APPLICABLE MINIMUM HOURLY RATES OF 

WAGES 


Minimum 

Occupations Hourly Rates 

Marble Setters. 1.50! 

Marble Setters’helpers. 1.00 ! 

Plumbers’ Laborers. 1.00 

i 

1 


18. NEW DOWN SPOUTS, ETC.: Furnish and in¬ 
stall in lieu of down spouts removed complete new down 
spouts, including” all necessary fittings, connections, etc., 
of same diameter as the down spouts removed and installed 
in locations shown and noted on drawings. 

19. The new down spouts shall be supported with new 

pipe hangers, clamps, supports, etc., same as present piping 
except new exposed down spouts shall be supported ver¬ 
tically at 2nd and 4th floors as shown in detail on draw¬ 
ing. i 

5 20. Furnish and install new lead goosenecks 

from roof boxes, gutters, etc., and new lead connec¬ 
tions from weep holes in ledges to dowm spouts in lieu 
of similar work removed. New connections between lava¬ 
tory and drinking fountain wastes, etc., connected into 
down spouts shall be similar to those now in place. 

21. Furnish and install new sheet metal gutters around 
roof of annex with new outside sheet metal down spouts in 
lieu of those removed. The new gutters and down spouts 
shall be of same size and similar in design to those now in 
place. 

39. TESTS: The entire rain water disposal system 
must be tested with water, as hereinafter described, and 
proved tight to the satisfaction of the government repre¬ 
sentative. Wooden plugs shall not be used in making the 
tests. 
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40. Each new down spout shall be filled with water 
from manholes to tops of roof drains and the water allowed 
to stand at least 30 minutes for inspection after which, if 
the lines prove tight the water shall bo drawn off. Tests 
in piping specified to be concealed shall be made before it 
is inclosed. Piping installed in unopened chases shall be 
protected. 

42. All necessary cutting and drilling of the present 
work must be carefully done and structural work must not 
be cut without permission of the government representa¬ 
tive. All damage done to the building or equipment, and all 
openings out for passage of pipes through floors, walls, 
etc., shall be neatly and properly repaired and surfaces 
finished to match adjacent similar work. 

45. A minimum of plaster or other finish shall be re¬ 
moved or disturbed in the replacement of pipes specified to 
be concealed and wherever possible the openings shall be 
made in the less elaborate .finish, where necessary to make 
openings in panelled wood work a full panel shall be re¬ 
moved. Marble work shall not be cut. 

51. The Contractor shall conduct the work as the custo¬ 
dian deems necessary to avoid interference with public 
business. Occupants of the building and all parts of the 
building shall be properly protected with drop cloths or by 
o:her suitable means from dirt, injury, or other damage 
during the progress of the work. Such protection shall 
be removed upon completion of the work and the contractor 
will be held strictly responsible for any damage to oc¬ 
cupants and building incident to the work under this 
contract. 
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6 Defendant’s Exhibit No. 25. 

Contract No. WA2pb 
CONTRACT 2158 

(Construction) I 

Public Buildings Administration 

FEDERAL WORKS AGENCY 
(Department) 

Merando Company j 

Union Terminal Building j 

418 Florida Avenue, N. E. 

Washington, D. C. 

(Contractor) j 

Contract for new downspouts, etc. Amount, $20,000.00 
Place Post Office and Court House (Old), Pittsburgh, 

Pennsylvania. 

CONTRACT FOR CONSTRUCTION 

This Contract, entered into this 31st day of May, 1943; by 
The United States of America, hereinafter called the Gov¬ 
ernment, represented by the contracting officer executing 
this contract, and Joseph Merando, an individual trading 
as Merando Company, of the city of Washington, in the 
District of Columbia, hereinafter called the contractor, wit¬ 
nessed that the parties hereto do mutually agree as fol- 

I 

lows: 

ARTICLE 1. Statement of work.—The contractor shall 
furnish the materials, and perform the work for new down¬ 
spouts, etc., at the Post Office and Courthouse (old), Pitts¬ 
burgh, Pennsylvania, for the consideration of twenty thou¬ 
sand dollars ($20,000.00), in strict accordance with the 
specifications, schedules, and drawings, all of which are 
made a part hereof and designated as follows: Specifica¬ 
tion for new downspouts, etc., at the United States Post 


\ 
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Office and Courthouse (Old) Pittsburgh, Pennsylvania, 
dated PB-DE-3 March 24, 1943; General Conditions dated 
September 15, 1942; addendum thereto dated September 
15, 1942; and drawing No. DE-3-2 (said drawing being on 
file in the Public Buildings Administration, Federal Works 
Agency). 

The work shall be commenced as soon as practicable after 
the date of receipt of notice to proceed, and shall be com¬ 
pleted within ninety (90) calendar days after the date of 
receipt of notice to proceed. 

ARTICLE S. Superintendence by contractor.—The con¬ 
tractor shall give his personal superintendence to the work 
or have a competent foreman or superintendent, satisfac¬ 
tory to the contracting officer, on the work at all times 
during progress, with authority to act for him. 

ARTICLE 16. Payments to contractors.—(a) Unless 
otherwise provided in the specifications, partial payments 
will be make as the work progresses at the end of each 
calendar month, or as soon thereafter as practicable, on es¬ 
timates made and approved by the contracting officer. In 
preparing estimates the material delivered on the site and 
preparatory work done may be taken into consideration. 
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7 Plaintiffs’ Exhibit No. 89. 

RAMPA MARBLE & TILE COMPANY, INC. 
Manufacturers and Contractors 
Imported & Domestic Marbles 
Pittsburgh, Pa. 

May 18th, 1943. 

Merando Company, 

418 Florida Ave., N. E. 

"Washington, D. C. 

Re: Additional—Old P. 0. Building 
Pittsburgh, Pa.— 

Gentlemen: 

; 

PROPOSAL: I 


This proposal is submitted subject to the condition that 
if accepted, the contract shall contain and be subject to 
clauses 1 to 11 inclusive, on reverse of this sheet. 

We propose to furnish all labor and material for tear¬ 
ing down and replacing marble on the two stairways, to 
make two openings in every landing from the 5th floor 
down, for the sum of ELEVEN HUNDRED DOLLARS 
($1100.00) approximately. 

Trusting that this quotation is favorable, we remain, 

Yours very truly, 


RAMPA MARBLE & TILE COMPANY 
F. RAMPA ! 

FR-G I 


I 


i 


i 






8 
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Plaintiffs’ Exhibit No. 3. 

June 4, 1943 
The Merando Company 
Union Terminal Building 
Washington, D. C. 

Re: Alterations to Pittsburgh Post Office 
Gentlemen: 

We propose to furnish labor and materials required to 
complete the plumbing and sheet metal work on the above 
project in accordance with plans and specifications for the 
sum of TEN THOUSAND FIVE HUNDRED DOLLARS 
($10,500.00). 

No cutting, patching, or scaffolding whatsoever is in¬ 
cluded in this price. 

If completion bond is required, the general contractor 
will pay the premium for the bond. 

Very truly yours, 

THE MATHY COMPANY 
By 

WAJ 


9 Defendant’s Exhibit No. 4. 

June 4, 1943 

The Mathy Company 
1917 H St., N. W. 

Washington, D. C. 

Re: U. S. P. O. Court House (Old) 

4th Ave. and Smithfield St., 

Pittsburgh, Pa. 

Attention Mr. Walter R. Jester 

Gentlemen: 

Your proposal of June 4, 1943, in the amount of TEN 
THOUSAND FIVE HUNDRED DOLLARS ($10,500.00) 
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is accepted, for new downspouts etc., the Old Court House, 
and P. 0. Pittsburgh, Pa. 

You will be required to execute, a satisfactory Perfor¬ 
mance Bond. Upon receipt of same, we will forward you our 
formal purchase order for your part of the contract, ;you 
are to proceed at once with your work, upon notification 
from our job representative or this office. 

Very truly yours 

MERANDO COMPANY 

i 

Bv Sam Merando 

General Manager 

SM/ed 


10 Plaintiffs’ Exhibit No. 1. 

PURCHASE ORDER 
MERANDO COMPANY 

To The Mathy Company 
Street 1917 H Street N. W. 

City Washington D. C. 

ORDER No. l-J-8 

JOB NO. PB-DE-3 j 

Use above number for all Corre- 

• ! 

spondence and Invoices. 

Date June 7th 1943 

Be: Replace new downspouts etc.? Post Office? and court¬ 
house (old) 4th and Smithfield Sts. Pittsburgh Pa. 

We herewith accept your proposal of ten thousand five 
hundred dollars ($10,500.00) For furnishing all labor and 
materials and equipment necessary for the propoer com- 
pleteion of the plumbing sheet metal, pipe covering, paint- 
ing etc., on above subject project. 



316 


THE FOLLOWING CONDITIONS TO PREVAIL: 

1. that all of vour work and/or materials, must be per¬ 
formed in full accordance with specifications Pb-De-3, 
dated March 24th 1943 and drawings, together with all gen¬ 
eral, and special contract documents with particular refer¬ 
ences being made to Paragraphs 15 to 52 inclusive, pages 
")-6 and 7 of the specifications. 

2. That Merando Company is to do cutting, and patch¬ 
ing, in connection with brickwork, concrete, plaster, wood¬ 
work, marble, also furnish scaffold for the sheet metal work 
in tower. 

3. That your portion of the work, in its entirety, shall 
be completed in less than 90 calendar days, from date of 
notice to proceed from this office, and shall be so coordinag- 
ed with other trades involved, that there will be no undue 
interruption or delays in completion of the project as a 
whole. 

4. That upon receipt of this order you will promptly 
furnish this office with a sateisfaetory performance bond, 
and we are to pay the cost thereof, not to exceed 1%. 

5. Payments for this work will be made to you in ac¬ 
cordance with articlet (16) of the General Contract. 

This order is made subject to the terms and conditions 
which are printed on the back hereof and which are made 
part of this order. 

Acceptance: We hereby accept this order. 

(s) JJ & John Mathy Co 

By WR Jester Partner Mathy Co. 

6/7/43 Title 

Date . 


MERANDO COMPANY 
(s) SAM MERANDO 
General Manager 
By 6/7/43 
Title 




317 


TERM'S AND CONDITIONS 


»). 


1. In all instances you will furnish, and pay for, all ma¬ 
terials, necessary equipment and/or labor to perform 
the required work with thoroughly experienced work¬ 
men of such classification as will be acceptable to 
MERANDO COMPANY, their clients and any others 
associated with them in work of which this order is a 
part. In accepting this order, you waive any and all 
claims for damages or additional payment because of 
conflict of labor classification. 

2. You will prosecute the work diligently, with trained 
organization under proper supervision, and with pro¬ 
per equipment. Should the workmanship or time con¬ 
sumed in manufacture and/or installation, in our opin¬ 
ion, be unsatisfactory or contradictory to this order, 
we reserve the right to terminate this agreement upon 
three (3) days written notice to you. Upon shid 
termination we shall have the right to withhold all 
funds due on this order and to deduct from said funds 
the cost of satisfactorily completing the work specified. 
Should the cost of such satisfactory completion exceed 
the balance due you on this order, then you shall be 
liable to us for the full amount of such excess, together 
with damages sustained by us by reason of the delav. 

0 In order to eliminate controversy and the necessity of 
backcharging, it is understood and agreed that the ac¬ 
ceptance of this order obligates you to remove your 
own rubbish promptly from the building and to au¬ 
thorize any other subcontractor whose work is damag¬ 
ed by your employees to repair such damage promptly 
and bill you for same; also to have promptly repaired, 
all damage to public or private property caused by your 
employees. 
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4. It is agreed that you assume full responsibility relative 
to compliance with Federal, State, and Municipal laws 
including Workmen's Compensation Insurance and 
Unemployment Social Security laws; also that we may 
deduct from your account any costs we are put to be¬ 
cause of your failure to take care of same. 

5. Upon receipt of our final payment to you, you will ex¬ 
ecute a release of claim on our form for that purpose. 

G. Xo consideration will be given to charges for extras, 
changes or overtime work unless ordered in writing by 
our duly authorized representative. 


11 Defendant’s Exhibit #19. 

June 16,1943 

The Mathy Company 
1917 H Street, X. W. 

Washington, D. C. 

Re: Alterations to Pittsburgh 
Post Office 

Gentlemen: 

The bond in connection with your contract for new down¬ 
spouts etc., at the Old Post Office and Court House, Pitts¬ 
burgh, Pa., are accepted, this date. 

Notice is hereby given to proceed with your contract. 
Please acknowledge receipt of this letter immediately, 
giving date of receipt, and notify this office when you will 
commence work. 

Very truly yours 

MERANDO COMPANY 

By. 

General Manager 


SM/ed 
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12 Defendant’s Exhibit #4. 

i 

Form B-l 

INSPECTION REPORT ON WORK UNDER ! 

CONTRACT | 

(Repairs) 

L. R. Madison 

(Mechanical Engineer) 

U. S. P. 0. & Ct. H. (old) Pittsburgh, Pa. 
(Building) 

t 

Headquarters: Washington, D. C. 

July 27-28, 1943 

Contractor: Merando Company Work: New down¬ 
spouts, etc. 

Amount: $20,000.00 Date of Contract: May 31, 1943 
Time to Complete: . 

Instructions dated: July 24,1943 No. visits authorized: 
1 No. this visit: 1 

Percentage of completion A—25% N—50% If par¬ 
tial payment due, state amount: None 

Is work being carried on satisfactorily, and sufficient 
number of men employed to finish within contract time: No. 
While every effort is being made to secure plumbers the 
subcontractor has not been able to secure half the number 
required. j 

The contractor has been instructed to forward direct to 
Washington pay rolls and affidavits covering the work per¬ 
formed under this contract. Ascertain and advise whether 
pay rolls and affidavits covering all work executed to date 
have been submitted. Pay rolls are being submitted. The 
labor problem in the Pittsburgh District is serious. The 
contractor is having difficulty in securing mechanics and 
laborers. 





State general conditions of the work and recommenda¬ 
tions. (If at last visit the work is not entirely complete, 
follow the procedure outlined in Circular 92, addressed “To 
the Field Force at Large” regarding items of “defects and 
omissions”, and advise whether another visit is necessary. 
In case your recommendation for final payment is contin¬ 
gent upon correction of defects and omissions, instruct Cus¬ 
todian to submit a written statement, when forwarding 
final voucher, that same have been satisfactorily corrected 
or supplied.) The contractor has assembled practically all 
materials, except sheet metal work, on the ground. The 
actual running of the downspouts is going slowly because 
of lack of plumbers. The contractor wants 12 plumbers 
and has tried all over Eastern U. S. to get them. He has 
two plumbers at present and has run 6 of the downspouts 
from roof space to basement and has cut holes in floors for 
6 more. The entire job was checked over and some minor 
changes found to be necessary on account of field conditions. 
These changes are being made the subject of a separate re¬ 
port. Cast iron, venting wrought hub and spigot pipe is 
being used and the five foot sections are being joined and 
caulked in as long lengths as possible before installation. 
It was found contractor was omitting sheet metal sleeves 
but has obtained them and placing them since the matter 
was called to his attention. The work which is in place is 
well done and the appearance of the exposed downspouts 
is not objectionable. When the new pipe is painted it will 
be scarcely noticeable. The contractor was instructed as 
to the method of repairing floors at openings for pipes, se¬ 
curing pipes, etc. No work has been done as yet on the 
downspouts which must run concealed in the stair wells. 
The foreman handling the pipe work is an experienced and 
capable plumbing man and is doing a good job. 


L. R. MADISON, M. E. 
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Defendant’s Exhibit No. 22. 


The Mathy Company 
1917 H St. N. W. 

Washington D C. 

July 30th 1943 

Attention Mr. W. R. Jester 

i 

I 

Gentlemen: 

i 

Reference is made to contract WA2pb-2158-PB-DE-3 
dated June 7th 1943, awareded to you in the amount of 
$10,500.00 for new downspouts, plumbing etc., at the U. S. 
Post Office (old) Pittsburgh Pennsylvania. 

Confirming results of the conference of July 15th, 1943 
between Mr. Madison, Mr. Jester, and the writer, relative 
to certain unforseen conditions which have arisen in con¬ 
nection with the installation of the new downspouts, your 
proposal in triplicate is hereby requested for the following 
modifications of the contract: 

Item 1. Run connection from stack number 26, along 
wall over elevator machinery panel boxes ap¬ 
proximately 7 feet above basement floor, with 
combination Y and Vs bend and clean out; into 
stack number 22, Plug or cap abandoned por¬ 
tion of stack 26. 

Item 2. Omit stack #3 from basement to floor of tower. 

Plug or cap opening on pipe at tower floor. 
Connect pipe from tower roof outlet to number 
3 downspout into number 4 downspout, run- 
ing the connection at floor of the tower. 

Item 3. provide openings in downspout stack adjacent 
to canteen on first floor as directed. 

Item 4. The three ledge connections entering each of 
down spouts number 15 and 16 are to be run 
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along floor in front of radiators. Horizontal 
pipe to be properly graded to drain, properly 
supported and covered as specified for horizon¬ 
tal pipes. At windows a metal shield shall pro¬ 
tect covereing. 

Item 5. The clean outs in downspouts number 6, 7, and 
22 are to be left 6'6" above the basement floor 
in lieu of 2'6" as specified. 

Item 0. Floor plates to be omitted at all floors but hubs 
of cast iron pipe to be at finished floor level and 
floor. Ceiling plate to be installed as specified. 
The Government is not satisfied with the deductions given 
in your proposal of July 16 1943, therefor your deduction 
proposal in an adequate amount should be submitted for 
Items #2 and 2r6, to us at once in triplicate. Items in¬ 
volving no change in price should be submitted in a separ¬ 
ate communication, also we want them broken down and 
itemized, as to labor and materials involved. 

Also urn wish to remind you that as yet we have not 
received any of your payrolls and payroll affidavits, under 
1 lie contract you are familiar wdth the fact that these pay¬ 
rolls must be in our hands not later than seven days after 
each payroll date, so that wn may make the proper sub¬ 
mittal to the F. W. A. also we have not received a copy of 
your compensation insurance certificate from your In¬ 
surance carrier. 

Also the writer has been informed that you do not have 
a suffient number of workmen to expedetiously carry out 
this protion of the work, please, be advised that you must 
take steps at once to speed up your w T ork since the comple¬ 
tion date is drawing near and if we do not complete on time 
we shall hold you responsible for any damages we might be 
assessed by the Government. 
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Upon our receipt of your proposals you will be advised 
of the action taken as soon as possible. 

Very truly yours, j 

'•# I 

MERANDO COMPANY j 
By Sam Merando 

Sam Merando General Manager 


14 Plaintiffs’ Exhibit No. 5. 

i 

August 9,1943 

The Merando Company 
813 4th Street, NE 

Washington D C j 

Re: Old Post Office Bldg., 
Pittsburgh, Pa. j 

G-entlemen: 

j 

Our superintendent wires us that you have no carpenters 
or marble men on the job. Unless you have these men on 
the project at once, we will be forced to lay off our plumbers 
and stop our work. If this is necessary, you must be re¬ 
sponsible for getting men to complete the work on sched¬ 
ule and you must bare the expense of any overtime labor 
or additional costs incurred thereby. 

We trust that you will give this matter your prompt 
attention, so that we will not be further delayed. 

Very truly yours, • 

THE MATHY COMPANY 
By: W. R. Jester 


WRJ 
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15 Defendant’s Exhibit No. 1. 

Pittsburgh, Pa. 

August 10, 1943 

Air. S. Merando 
Dear Sir: 

Attached is time report. Mr. W. Curtin informed us this 
date that the plumbers will be doing the cutting for the 
installation of down spouts, and that we will not be needed 
any more, for he has to live up to the plumber’s code. 

Please notify us as soon as possible what we are to do, 
for we understand that you will be required to have a man 
(Building Employee) in each room where these plumbers 
will be working and an Elevator Operator, as you know the 
cutting will have to be done after Office hours, also the 
rooms will have to be cleared of all debris after they finish 
for the day. 

I have arranged for myself and Andy Glow to take out 
the wooden panels wherever needed so the plumbers could 
work, but Mr. Curtin is going to delay the job if I go through 
with it. He said it must be a Union carpenter. 

He still insists that the marble must be removed in stair¬ 
ways and that it will have to be removed by a marble man. 

So this is a picture of what is taking place here. He has 
one Pittsburgh plumber on the job now, starting August 
10th. 

Please advise as soon as possible. 

I remain, 


Enel.: Time Report 


J. T. MoKAY 
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16 Plaintiffs’ Exhibit No. 6. 

August 11th 1943 

The Mathy Company 
1917 H St. N. W. 

Washington D. C. 

Re: New Downspouts etc., P. 0. & 
Courthouse (old) Pittsburgh Pa. 

Attention Mr. Walter R. Jester 

Gentlemen: j 

In answer to your special delivery letter of August 9th 
1943, directed to us wherein you state in part that,. “We 
have no carpenters or marble men on the job”. This is to 
inform you that none are needed at this time, you no doubt 
know all of the cutting preparatory work etc., in order to 
receive your pipes has been ready for you for sometime, 
and much of it was ready for you before you started, you 
w’ere ordered to proceed with your contract on June 16th 
1943, but refused to do so at the time, however you did start 
work with one man several weeks later causing us further 
delay, about a week later you proceeded with two more 
men bringing your force up to three plumbers altogether, 
at this late a date you still have the same three plumbers, 
and have made no attempt to increase your force in spite 
of the numerous requests by this office to accelerate the 
progress of your work, also you are holding up our work 
that has yet to be done after you have installed your pipes, 
the writer has called upon you to start the sheetmetal 
portion of your contract many times before, but you have 
done nothing about it, the time consumed by you in the 
installation of your work is unsatisfactory. 

Supplementing my telegram to you of August 5th 1943, 
and also the telephone conversation with you upon my 
return from Pittsburgh on August 10th 1943. Please be 
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advised at this time I must insist that you have working on 
Monday Morning August 16th 1943, a minimum of nine (9) 
plumbers and one (1) sheetmetal worker actually engaged 
in the performance of the terms of the contract. 

Your failure to comply with the above, will force me to 
take immediate action because of your refusal to prosecute 
your work under the terms of our contract, as stipulated on 
reverse side thereof paragraph No. 2 Dated June 7th 1943. 

Yours very' truly 

MEKANDO COMPANY 
By Sam Merando 
General Manager 

C. 0. to The Etna Casualty and Surety Co. 

Special Delivery 


17 Defendant’s Exhibit No. 36. 


MEKANDO COMPANY 
Contractors — Engineers 
Union Terminal Building 

Washington, D. C. Aug. 

Pay to the 

order of Cash. 

One Hundred Sixty nine and 84/100. 


No. 353 
12 1943 


.$169.84 

Dollars 


MEKANDO COMPANY 
Joseph Merando 
Bv Sam Merando 
Att-in-fact 

To Hamilton National Bank 
Northeast Branch 
Washington, D. C. 

Pitts Payroll 

(Endorsed on back) Sam Merando 
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Time Sheet The Merando Company 

Name D. Eschrich 


Week ending 

Aug. 10, 1943 

| 

Job MTWTFS 

Hrs. Rate 

Amount 

Pitts #2 5 4 5 0 5 0 8 27 .90 

24.30 

Total Earned . 

,. 24.30 

Advanced 

F. 0. A. B. 1% 

j .24 

Laborer 

Net amount 

24.06 


Total Deductions 

j .30 


Total 

23.76 

(S) D. Eschrih 
(S) J. T. McKay 


| 


i 


Time Sheet 

The Merando Company 

Name Geo. Reese 

• 


Week ending Aug. 10, 1943 


Job 

MTWTFS Hrs. Rate 

Amount 

Pitts #2 

8488808 44 .90 

39.60 


Total Earned . 

. 39.60 


Advance F. O. A. B. 1% 

.40 

Laborer 

Net amount 

39.20 


Total Deductions 

;2.20 


Total 

37.00 

(S) Reece 

! 

(S) J.T. McKay 

i 


I 




Time Sheet 
Name W. Shinton 
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The Merando Company 


Week ending Aug. 10, 1943 

Job MT WTFS Hrs. Rate Amount 

Pitts #2 5 4 8 8 S 0 8 41 .90 36.90 

Total Earned 36.90 

Advanced F. 0. A. B. 1% .37 


Laborer Net amount 36.53 

Total Deductions 1.00 


Total 35.53 

(S) W. H. Shinton 


18 Time Sheet The Merando Company 


Name 

James T. McKay 



Week ending Aug. 10, 1943 


Job 

M T W T F S Hrs. Rate 

Amount 

Pitts ir2 

5 4 5 0 5 0 8 27 1.00 

27.00 


Total Earned 

27.00 


Advanced F. O. A. B. 1% 

.27 


Net amount 

26.73 

Pusher 

Total Deductions 

.70 


Total 

26.03 


(S) J. T. McKay 
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Time Sheet The Merando Company 

Name R. F. Mullooly 

Week ending Aug. 10, 1943 


Job 

MTWTFS 

Hrs. Rate 

Amount 

Pitts #2 

5 4 5 0 5 0 

8 27 .90 

24.30 


Total Earned 

24.30 


Advanced 

F. 0. A. B. 1% 

! .24 



Net amount 

24.06 

Laborer 


Total Deductions 

1 .30 

1 



Total 

23.76 

(S) R. 

F. Mullooly 


! 


Time Sheet 


The Merando Company 

Name A. P. Glowczewski 


; 


Week ending Aug. 10, 1943 

s 

Job 

MTWTFS 

Hrs. Rate 

Amount 

Pitts #2 

5 4 5 0 5 0 

8 27 .90 

24.30 


Total Earned 

24.30 


Advanced 

F. O. A. B. 1% 

i .24 



Net amount 

24.06 

Laborer 


Total Deductions 

.30 



Total 

23.76 


(S) A. P. Glowozewski 
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IQ Plaintiffs’ Exhibit No. 7. 

August 12, 1943 

Re: Old U. S. Post Office Building, 

4th Ave. & Smithfield St. 

Pittsburgh, Pennsylvania. 

The merando Company 
813 4th Street, XE 
Washington, D. C. 

Gentlemen: 

On the arrival of our Mr. Jester at the above job, the foi 
lowing survey was made by him and our plumbing superin¬ 
tendent of the work pertaining to the cutting and the re¬ 
moval of the marble which is delaying our workmen. These 
conditions still prevail today: 

Thirteen stacks will be up to the fifth floor ceiling by 
stoping time on August 13th and the following work must 
be completed before we can proceed with our work any fur¬ 
ther: 

Cut wood floors at all stacks where friction clamps are 
installed at second and fourth floors; 

Enlarge holes at ceilings of stacks 3, 12, and 20; 
Remove coal in coal bin and cut footing our for stack 
#18; also cut holes through to roof for stack #18; 
Remove marble in stairways for stacks #2, #3, #5, 
and #7 and finish cutting for same; 

Remove panels and cut out brick work where all ledge 
drains enter stacks; 

Remove ceiling in new toilet, fifth floor, for stack #13, 
and cut hole in tile wall and down through five floors 
slabs and ceilings. 

It is necessary that this cutting be done at once. Since 
there has been no supervision on the job by The Merando 
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Company for the past ten (10) days, it was necessary that 
onr superintendent, Mr. William J. Curtin, supervise and 
lay out holes for the men you now have on the job. For 
this and for any further labor we furnish on your work 
you will be billed at hourly rate for “straight-time work” 
and at time-and-one-half rate for overtime labor. For 
your information, it is in the bylaws of the Pittsburgh 
Plumbers’ Union that they do all cutting in connection 
with their work. 

You will please forward at once to our superintendent, 
Mr. William J. Curtin, Room 1211, Hotel Keystone, Boule¬ 
vard of the Allies & Wood Street, Pittsburgh, Pa., a writ¬ 


ten order, properly signed, authorizing us to do this cutting 
for you. | 


Only under these conditions can we continue our work on 


the job. 


Very truly yours, 


WRJ 

cc: Wm. J. Curtin 


THE MATHY COMPANY 

i 

By: W. R. Jester 


20 Defendant’s Exhibit No. 23. 

i 

August 14,1943 

Re: Old U. S. Post Office Building 
4th Avenue & Smithfield Street 
Pittsburgh, Pennsylvania 

The Mathy Company 
1917 H Street Northwest 
Washington, D. C. 

Gentlemen: j 

i 

i 

Receipt is acknowledged of your letter dated August 12, 
1943 and we note that you state as of stopping time August 
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13, 1943 certain work must be completed before you can 
proceed further. 

The foregoing is not a correct statement, as aside from 
whether or not the work listed in your letter has been 
completed, there is plenty of work which your men can 
be performing at this time, such as completing connection 
of the thirteen new stacks you claim you have in place to 
main sewer in basement; also connect ledge drains to these 
new stacks, burn out and remove old stacks now obstruct¬ 
ing your new risers at points two, four and five—especially 
riser number eleven can be completed since we note that 
you have same at this writing mid-way between the third 
and fourth floor ceiling—and proceed with installation of 
new, make necessary tests called for under specifications 
for those risers you claim are now complete so that we may 
enclose same; also proceed with the sheet metal work on 
annex building, etcetera. 

Taking up the items of work which you claim must be 
performed, please be advised as follows: 

1. Wood floors at all stacks where friction clamps are 
installed at second and fourth floors have been cut. 

2. Holes at ceilings of stacks three, twelve and twenty 
have already been cut and enlarged to suit size of 
pipe called for under specifications. Your Mr. Curtin, 
together with our Mr. Shoffner, agreed on this. 

3. We are taking up with the Government at this time 
the matter of removing coal in the coal bin. 

4. It is not necessary’ to remove marble in stairways for 
stacks in order for y'ou to perform your work. 

5. Arrangements were made as early’ as August 8th for 
removing panels and cutting out brickwork where all 
ledge drains enter stacks. This has been done. 

6. The specifications provide, in part, that the work 
shall be carried on in such a manner that there will 
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be no interference to or interruption with the proper 
execution of Government business. 

21 The manner in which your Mr. Curtin demands 
removal, etcetera, be done would interfere with the 
operations of the Government. 

With reference to your statement there has been no su¬ 
pervision on the job by The Merando Company for the past 
ten days, it is quite evident that your superintendent has 
r.ot kept you fully advised, as Mr. Sam Merando was per¬ 
sonally on the job as late as August 9th, and it ha§ never 
been necessary for your superintendent to do any work 
which is the obligation of the general contractor to perform. 

With reference to your statement that the by-lawg of the 
Pittsburgh Plumbers’ Union provide that the plumbers 
must do all cutting in connection with their work is a mat¬ 
ter which does not concern the general contractor. Our 
contract with you specifically provides, and we quote “The 
Merando Company is to do cutting and patching in connec¬ 
tion with brick work, concrete, plaster, wood work, marble”, 
and we have been ready and willing at all times to perform 
this work, and should you undertake to do any part thereof 
you will be doing so at your own expense and obligation. 

Very truly yours, 

MERANDO COMPANY 
By: Sam Merando 
General Manager 
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22 Plaintiffs’ Exhibit No. 12. 

August 16, 1943 

Re: Old U. S. Post Office Building, 

Pittsburgh, Pa. 

The Merando Company 
813 4th Street, NE 
Washington, D. C. 

Gentlemen: 

After we complete several hours’ work on stack #11 
today we will be unable to do any further plumbing work 
on the above building, because you will neither do the 
necessary cutting yourself nor will you authorize us to do 
it. 

Please advise us further in this matter. 

Very truly yours, 

THE MATHY COMPANY 
By: W. R. Jester 

WRJ 
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i 


23 Defendant’s Exhibit No. 5. 

Pittsburgh, Pa. (Old) P. 0. 

Assistant Custodian First Class 

205 Old Post Office Bldg. In reply please refer 

to date and initials 

UNITED STATES POST OFFICE 
Pittsburgh, Pennsylvania 
Telephone GRant 0800—Line 177 

August 16, 1943. 

District Engineer 

Public Buildings Administration 

Federal Works Agency 

3102 City Post Office Building 

Washington, D. C. 

REF: Contract WA2PB—2158 

Sir: j 

Awarded to Merando Company, May 31, 1943 for new 
downspouts at the United States Post Office (Old) Pitts¬ 
burgh, Pennsylvania. 

Due to a dispute between General Contractor Metando 
and sub-contractor Mathy Company as to whom is respon¬ 
sible for the necessary cutting and the removal of certain 
marble, this project about 30 per cent completed came to 
a standstill at 4:30 PM August 13, 1943 and will stay shut 
down until dispute is settled. 

The above is for your information. 

Respectfully yours, j 

S. A. BODKIN j 

Custodian 

S. A. Bodkin, Postmaster 
CHAS. V. FOERSTER 
Assistant Postmaster 


JJR/mmc 
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24 Plaintiffs’ Exhibit No. 13. 

August 17 th 1943 

The Mathy Company 
1917 H St. N. W. 

Washington D. C. 

Re: New Downspouts etc., P. 0. & 

Courthouse (old) Pittsburgh Pa. 

Gentlemen: 

In view of the fact that you have failed to satisfactorily 
perform your above subcontract, please be notified that in 
accordance to paragraph #2 of .said contract we hereby 
terminate said agreement to take effect within three (3) 
days from the receipt of this letter. 

We shall hold you responsible for any loss we may 
sustain in the matter. 

Yours truly, 

MERANDO COMPANY 
By Sam Merando 
General Manager 


25 Defendant’s Exhibit No. 2. 

August 27, 1943. 

Joseph Merando, doing business as 
Merando Company 
418 Florida Avenue, N. E. 

Washington, D. C. 

Dear Sir: 

We propose to furnish labor and any materials that may 
be required to complete the installation of new Downspouts, 
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etc. at the U. S. Post Office and Court House (Old), Fourth 
Avenue and Smithfield Street, Pittsburgh, Pennsylvania, 
in accordance with the Specifications PB-DE-3 dated March 
24, 1943 and drawings (if any) mentioned therein, and the 
General Conditions dated September 15, 1942 and Adden¬ 
dum thereto dated September 15, 1942 on a cost plus basis 
as follows: 

! 

Our cost is to include 

The actual cost of materials furnished \ 

Foreman Plumber @ $1.87 x /> per hour 
Plumber @ $1.85 per hour 

Laborer @ $1.00 per hour 

Insurance on Labor @ $6.00 per C j 

$50.00 for use of tools and equipment furnished by us 
Trucking charges for delivering tools and equipment 
to and from the job j 

$150.00 for supervision by our Mr. M. A. Gordon 
to which cost is to be added fifteen (15%) per cent for!over¬ 
head. To the total of the above cost plus the overhead is 
to be added two and one-half (2 J /2%) per cent thereof for 
profit. 

You are to furnish us with the necessary priority orders 
for the procurement of any materials which we are required 
to furnish and are to obtain for us the right to use ma¬ 
terials now on the job which were furnished by others. 

We will assume no responsibility for the materials or 
work already installed by others and the cost of making 
corrections or changes therein shall be included as part of 
our cost. ; 

26 Payments are to be made on the basis of ninety 
(90%) monthly and the balance thirty (30) days af¬ 
ter the completion of the contract. We will render itemized 
statements upon which the said payments shall be based 
and you may, if you desi»e, furnish a man to check! the 
items of material and the amount of work done as the \york 
progresses. j 
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As* there are several factors which enter into the ques¬ 
tion of our ability to complete the work promptly, namely, 
the amount of work which has been done and which may 
require correction, priorities, and our ability to obtain 
efficient labor from the Union, we are unable to fix a definite 
time for completion of the work but we assure you we will 
carry it through to completion at the earliest possible date. 

We will carry Workmen’s Compensation, Public Liability 
and Property Damage Insurance to protect you from any 
damages which mav be caused bv our conduct of the said 
w T ork and will furnish certificates of such insurance as you 
may require. 

We will, as you have requested, render separate state¬ 
ments of the cost of cutting brick work, concrete, plaster, 
wood work and marble. 

Yours very truly, 

WELDON & KELLY COMPANY 
By M. A. Gordon 
V ice President 

I, Joseph Merando, doing business as Merando Company, 
hereby accept the above offer. 

WITNESS my hand and seal this 30th day of August, 
1943. 

SAM MERANDO (Seal) 

Witness: 

J. M. McCandless 
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27 Defendant’s Exhibit No. 6. 

Return Form B-l C. A. 21106 


INSPECTION REPORT ON WORK UNDER 

CONTRACT 

(repairs) 


L. R. Madison Pittsburgh, Pa., P. 0. (Old) 

(Mechanical Engineer) (Building) 

Headquarters: Washington, D. C. September 9,1943,19 
Contractor: Merando Co., Washington, D. C. 

Work: New Downspouts, Etc. Amount: $20,000 

Date of Contract; May 31,1943 Time to Complete: 90 C. D. 
Instructions dated: Sept. 8,1943 No. visits authorized: 1 

N: 90% 

No. this visit: 1 Percentage of completion A: 44% 
If partial payment due, state amount: $7,920 
Is work being carried on satisfactorily, and sufficient num¬ 
ber of men employed to finish within contract time: No. 
The contractor is working 8 to 9 plumbers, but due to 
delay from changing subcontractors, cannot complete on 
time. 

The contractor has been instructed to forward direct to 
Washington pay rolls and affidavits covering the work per¬ 
formed under this contract. Ascertain and advise whether 
pay rolls and affidavits covering all work executed to date 
have been submitted. 

Payrolls are being submitted weekly. 

State general conditions of the work and recommenda¬ 
tions. (If at last visit the work is not entirely complete, 
follow the procedure outlined in Circular .9a, addressed 
“To the Field Force at Large” regarding items of “de¬ 
fects and omissions,” and advise whether another visit is 


necessary. In case vour recommendation for final payment 
is contingent upon correction of defects and omissions, in- 
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struct Custodian to submit a written statement, when for¬ 
warding final voucher, that same have been satisfactorily 
corrected or supplied.) Out of 26 downspouts to install, 
13 have been run from basement to 5th floor and 8 of the 
13 connected to storm drains in basement. No other con¬ 
nections have been made. No sheet metal work has been 
done and subcontract for same has not been let. Practically 
all cutting has been completed and materials for finishing 
job are 90% on hand. Two downspouts tested have been 
found to leak at joints and require recaulking. "Work in 
stair wells is underway and is being done satisfactorily with¬ 
out removing the marble. Proposal in amount of $640 for 
omission of certain items is requested in Office Letter of 
August 19, 1943 will be submitted. It is reasonable and its 
acceptance is recommended. The contractor prefers to run 
the two downspouts in vent shafts in the shafts, rather than 
exposed as requested in the proposal. No. 4 downspout had 
to be rerouted to enable it to be put in and a ledge drain 
now connected to No. 3 at 5th floor ceiling will have to be 
connected to #4, requiring additional pipe. 

The contractor lost approximately 10 days due to chang¬ 
ing subcontractors. Some of the work done by former sub¬ 
contractor was ordered corrected. This includes the rais¬ 
ing of an elbow in downspout #16 in southeast corner of 
old engine room and making up 8 goosenecks to ferrules 
which are now made up backwards. 

Note: If specification provides for monthly payments, 
make arrangements with Custodian for issuing vouchers 
in accordance therewith and forwarding same through 
you for check, in case payments become due at other time 
than when you are at the building. In approving vouch¬ 
ers for payment, sign your name with title in lieu of 
initialing. When more than one contract is under way 
at a building, submit a separate report for each. 

28 The plumbing subcontractor on the work at pres¬ 

ent is Welson F. Kelly of Pittsburgh, Pa., and there 
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is no doubt they will do a good job, as they have the work 
on a time and material basis. 

A voucher in amount of $7,920 in favor of Merando Co. 
as partial payment for work satisfactorily completed is 
attached herewith and it is recommended to be put, in the 
proper channels for payment. 

A thorough inspection of the entire job was made with 
Mr. Merando, Mr. Cullen, his superintendent, Mr. Gordon 
and Mr. Miller of the Weldon Kelly Company and Mr. 
Reardon, Custodian, and all difficulties were threshed out 
as they were met. There is nothing now to interfere with 
rapid completion of the work. Contractor has agreed to 
move the coal in basement at downspout # 18. 

L. R. MADISON, 
Mechanical Engineer. 

LRM :lmh 


29 Defendant’s Exhibit No. 24. 

PUBLIC VOUCHER FOR PURCHASES AND SER¬ 
VICES OTHER THAN PERSONAL. 

Post Office (Old), Pittsburgh, Pa. 

U. S. Federal Works Agency, Public Buildings Administra¬ 
tion 

Voucher prepared at Washington, D. C., September 14,1943 
THE UNITED STATES, DR., 

To Merando Company, 

Address 813 Fourth St., N. E., Washington, D. C. 


Contract New Downspouts, etc. 20,000.00 

9/9/43 Less value of work incomplete. 11,200.00 

8,800.00 

Less 10% retained. 880.00 

j 

Partial Payment. 7,920.00 


Contract No WA2pb 215S Date 5/31/43 


! 
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30 Defendant’s Exhibit No. 27. 

WELDON & KELLY CO. 

Plumbing 

1801-5 Locust Street 
Pittsburgh, Pa. 

Sold to The Merando Company September 29,1943 

813 Fourth Street, N.E. 6876 (1 to 4 Inc. 

Washington, D. C. 

To labor furnished to date to complete the installation of 
new downspouts, etc. at the U. S. Post Office Building (old) 
Pittsburgh, Penna. 

274% Hrs. Service Foreman Plumber 


@ 1.87*4 . 515.16 

2071 Hrs. Service Plumbers @ 1.75. 3624.25 

209% Hrs. Service Laborers @ 1.00_ 209.75 

Expenses Plumber Foreman. 2.25 

Insurance on Labor. 260.95 


Net Cost . 4612.36 

Add 15% O.H. 691.85 


5304.21 

Add 2y 2 % Profit. 132.62 5436.83 


(Not final Bill) 


(Following with same heading as above) 

September 29, 1943 
Charge “Jobbing” 
Cr. on Job 6876 

Allowance on our invoice September 29—$5436.83— 
U.S.P.O. job, Pittsburgh, Pennsylvania as follows: 
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; 

| 

1 Hr. Services Plumber (F. J. Scanlon) 


overcharged September 17th. 1.75 

Insurance on Labor. .11 


I 

Net Cost . 1.86; 

Add 15% O.H.28; 


2.14; 

Add 2y 2 % Profit.05 i 2.19 


Credit Memo. 


October 27, 1943 
6876 (5 to 9 Incl. 

To labor furnished September 30th to date inclusive to 
complete the installation of new downspouts, etc. in the 
U. S. Post Office Building (old) Pittsburgh, Pa. 

270 Hrs. Services Foreman @ 1.87%_ 506.25 

2160 Hrs. Services Plumber @ 1.75_ 3780.00 ! 


9014 Hrs. Services Laborer @ 1.00. 90.25 

Insurance on Labor. 262.61 j 

Foreman’s Expenses. 2.40 

_ I 

Net Cost. 4641.51 j 

Add 15% O.H. 696.23 


5337.74 

Add 2y 2 % Profit. 133.44 5471.18 


(Not final Bill) 
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31 December 31, 1943 

Charge 6876 

Allowance for three hours plumber on invoice October 
27, 1943—$5471.18—U. S. P. Office job (old) Pittsburgh, 


Pennsylvania. 

5.25 

Add 15% O.H. • .79 


6.04 

Add 2M>% Profit. .15 


6.19 

Credit memo 


November 3, 1943 
6876 (10 

To labor furnished October 28 to November 3rd inclusive 
to complete the installation of new downspouts, etc. in the 
U. S. P. 0. Bldg, (old) Pittsburgh, Pennsylvania. 

97% Hrs. Services Plumber Foreman 


@ 1.87i/o. 183.28 

676% Hrs. Services Plumber @ 1.75_ 1184.31 

73 Hrs. Services Laborer @ 1.00. 73.00 

Insurance on Labor. 86.45 

Foreman’s Expenses. .50 


Net Cost . 1527.54 

Add 15% O.H. 229.13 


1756.67 

Add 2i/ 2 % Profit. 43.92 1800.59 


(Not final Bill) 











345 


November 10, 1943 
6876 (11 

To labor furnisbed November 4 to November 10 inclusive 
to complete the installation of new downspouts, etc. in the 
U. S. P. 0. Building (old) Pittsburgh, Pennsylvania. 

96% Hrs. Services Foreman Plumber 


@ 1.871/2 . 

180.47 | 

392% Hrs. Services Plumber @ 1.75_ 

687.31 I 

76 Hrs. Services Laborer @ 1.00. 

76.00 ! 

Insurance on Labor. 

56.64 | 

Foreman Expenses . 

.30 ! 

j 

Net Cost. 

1000.72 

Add 15% O.H. 

150.11 | 

i 

• 

1150.83 

Add 2i/o% Profit. 

28.77 1179.60 


(Not final Bill) 


November 17, 1943 
6876 (12 | 

To labor furnished week ending November 17th to com¬ 
plete the installation of new downspouts, etc. in the U. S. 
P. 0. Building (old), Pittsburgh, Pennsylvania. 

85% Hrs. Services Foreman Plumber 


@ 1.87%. 160.31 | 

282 Hrs. Services Plumbers @ 1.75. 493.50 j 

48 Hrs. Services Laborer @ 1.00 . 48.00 ! 

Expenses Plumber. .30 

Insurance on Labor. 42.11 


i 

I 


Net Cost 


744.22 
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Add 15% 0.H. 111.63 


855.85 

Add 2%% Profit . 21.40 877.25 


November 24, 1943 
6876 (14 

To labor furnished week ending November 24tb to com¬ 
plete the installation of new downspouts, etc. in the U. S. 
Post Office Building (old) Pittsburgh, Pennsylvania. 

44% Hrs. Services Plumber Foreman 


@ 1.87%. 83.91 

32% Hrs. Services Plumber @ 1.75. 57.31 

32% Hrs. Services Laborer @ 1.00. 32.75 

Expenses Foreman . .50 

Insurance on Labor. 10.44 


Net Cost . 184.91 

Add 15% O.H. 27.74 


212.65 

Add 2%% Profit . 5.32 217.97 


(Not final Bill) 


November 29, 1943 
6876 (15 

To labor furnished November 25th to 29th inclusive to 
complete the installation of downspouts, etc. in the U. S. 
Post Office Building (old) Pittsburgh, Pennsylvania. 

56 Hrs. Services Plumber Foreman 


@ I. 871/0 . 105.00 

38 Hrs. Services Plumber @ 1.75 . 66.50 


( 














! 
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32 Hrs. Services Laborer @ 1.00. 32.0G 

Expenses Foreman . .30 

Insurance on Labor. 12.21 


Net Cost. 216.01 

Add 15% O.H. 32.40 


248.41 

Add 2y 2 % Profit. 6.21 254.62 


(Final Bill) 


32 Defendant’s Exhibit No. 35. 

November 17; 1943 
6876 (13 

Charge for following items as per agreement in connec¬ 
tion with installation of new T downspouts, etc. at the U. S. 
Post Office Building (old) Pittsburgh, Pennsylvania. 


Use of Tools & Equipment furnished by us.! 50.00 

Supervision by our Mr. M. A. Gordon.150.00 

j 

200.00 

Add 15% O. H. T .! 30.00 


230.00 

Add 2y>% Profit. 5.75 


235.75 
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33 Defendant’s Exhibit No. 29. 

ORDER NO. 1 

To Armstrong Cork Company JOB NO. P. B.-DE-3 
Street 24th St. Use above number for all 

City Pittsburgh Pa. Correspondence and Invoices. 

Date Oct. 20th 1943. 

RE: NEW DOWNSPOUTS ETC. USPO. (OLD) 4th 
& SMITHFIELD AVE. PITTSBURGH PA. 

We herewith authorize you to proceed at once to furnish 
labor materials, and equipment necessary for the com¬ 
pletion of pipe covering on the above subject project, in 
strict accordance with plans and specifications, and as 
directed by our job represetative. All for the sum of 
$290.00 Two hundred and ninetv dollars. 

Terms of payment shall be in accordance with article 
(16) of the General Contract. 

This order is made subject to the terms and conditions 
which are printed on the back hereof and which are made 
part of this order. 


MERANDO COMPANY, 

By SAM MERANDO, 
General Manager. Title. 

• 

.Acceptance: We hereby accept this order. 

Armstrong Cork Company 
By M. J. Stierstorfer, 

Title Contract Officer, 

Date November 1,1943. 
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34 Defendant’s Exhibit No. 30. 

ORDER NO. l-j-8 
To Mandel Roofing Company JOB NO. PB-DE-3 
Street 1932 Forbes Street Use above number for all 
City Pittsburgh Pa. Correspondence and In¬ 

voices. 

Date Sept. 10th, 19431 

RE: NEW DOWNSPOUTS ETC. U. S. P. O.j (old) 

PITTSBURGH PA. 

SHEET METAL GUTTERS AND DOWNSPOUTS. 

| 

We hereby accept your proposal to furnish all the nec¬ 
essary material, labor, and equipment, required in con¬ 
nection with the above captioned project, in the sum of 
six hundred and fifty ($650.00) dollars. It is also under¬ 
stood your price includes the painting of the sheet; metal 
gutters and downspouts as specified. All workmanship is 
to be in accordance with specifications requirements. | 

This order is made subject to the terms and conditions 
which are printed on the back hereof and which are made 
part of this order. 

MERANDO COMPANY, 

By SAM MERANDO,; 

Title Gen. Manager 

Sept. 10-1943. 

Acceptance: We hereby accept this order. 

By Mandel Roofing Co. 

A. Mandell Owner. j 


TERMS AND CONDITIONS 

1. In all instances you will furnish, and pay for, all ma¬ 
terials, necessary equipment and/or labor to perform 
the required work with thoroughly experienced work- 
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men of such classification as will be acceptable to MER- 
ANDO COMPANY, their clients and any others asso¬ 
ciated with them in work of which this order is a part. 
In accepting this order, you waive any and all claims for 
damages or additional payment because of conflict of 
labor classification. 

2. You will prosecute the work diligently, with trained or¬ 
ganization under proper supervision, and with proper 
equipment. Should the workmanship or time consumed 
in manufacture and/or installation, in our opinion, be 
unsatisfactory or contradictory to this order, we reserve 
the right to terminate this agreement upon three (3) 
days written notice to you. Upon said termination we 
shall have the right to withhold all funds due on this 
order and to deduct from said funds the cost of satisfac¬ 
torily completing the work specified. Should the cost of 
such satisfactory completion exceed the balance due 
vou on this order, then vou shall be liable to us for the 
full amount of such excess, together with damages sus¬ 
tained by us by reason of the delay. 

3. In order to eliminate controversy and the necessity of 
backcharging, it is understood and agreed that the ac¬ 
ceptance of this order obligates you to remove your own 
rubbish promptly from the building and to authorize any 
other subcontractor whose work is damaged by your 
employees to repair such damage promptly and bill you 
for same; also to have promptly repaired, all damage to 
public or private property caused by your employees. 

4. It is agreed that you assume full responsibility relative 
to compliance with Federal, State, and Municipal laws 
including Workmen’s Compensation Insurance and Un¬ 
employment Social Security laws; also that we may de¬ 
duct from your account an\^ costs we are put to because 
of your failure to take care of same. 



351 


5. Upon receipt of our final payment to you, you will exe¬ 
cute a release of claim on our form for that purpose. 

6 . Xo consideration will be given to charges for extras, 
changes or overtime work unless ordered in writing by 
our duly authorized representative. 


35 Defendant’s Exhibit No. 31. 

To E. & II. Werner Order No. J-2 

Street 274 Shady Ave. Job No. PB-DE-3 

City Pittsburgh, Penna Use above number for all 

Correspondence and In¬ 
voices. 

Date Sept. 30, 1943; 

We herewith authorize you to proceed at once to furnish 
labor, materials, and equipment necessary for the proper 
performance of all painting of pipes relative to our con¬ 
tract, and also the painting of all new plaster patches to 
be done under our contract and in strict accordance with 
plans and specifications, and as directed by our job repre¬ 
sentative in connection with the old Post-Office Bldg. Fourth 
Ave. and Smithfield St. and as follows: 

IT IS UNDERSTOOD AND AGREED THAT: 

1. You will expeditiously perform this w r ork on the; basis 
of cost-plus 15% for labor and materials and your entire 
cost to Merando Company for completing the (afore¬ 
mentioned w’ork shall not exceed the sum of THREE 
HUNDRED FORTY-FIVE ($345.00) DOLLARS. 

2. Terms of payment shall be made 90% monthly; the re¬ 

maining 10% at completion and acceptance of the ; work 
by the government representative. : 
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This order is made subject to the terms and conditions 
which are printed on the back hereof and which are made 
a part of this order. 

Acceptance: We hereby accept this order: 

E. & H. WERNER MERANDO COMPANY 
per Clark E. Werner By A. G. Cullen Supt. of 

Construction 

Date Sept. 30th 1943 


36 E. & H. WERNER 

274 Shady Avenue, Montrose 1212 
Pittsburgh, Pa 


December 20, 1943 

Merando Company 

321 H Street, Northeast, Washington, D. C. 

Re: New Downspouts, Etc. 

U. S. P. 0. (old) 

Pittsburgh, Penna. 

Order No. J-2 

Job No. PB — DE — 3 


Painting of Pipes: 

Wages .$262.72 

Materials (Cost) . 32.58 

Taxes & Insurance. 18.85 

Overhead . 58.26 

15% of labor and materials. 44.30 

- $416.71 

Painting of Plaster work 

Wages .$131.36 

Materials (Cost) . 18.78 

Taxes & Insurance. 9.36 
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Overhead .. 29.83 

15% of Labor and Materials. 22.52 

- 211.85 


37 


Defendant’s Exhibit No. 32. 


628.57 


I 


Pittsburgh, Pa. September 15, 1943. 

Merando Company 

418 Florida Avenue, N. E., Washington, D. 0. 
to J. M. McCandless, Dr. 

Attorney at Law 

For Professional Services 


In RE: Old Post-Office Job 


Covering various conferences with Mr. Sam Merando and 
Mr. McClary Conferences and preparation of contract with 
Matter Brothers. 

i 

Conferences with Mr. Wright, Attorney for Weldon 
& Kelly Company in re contract.$100.00 

Expenses: 

August 26, 1943, telephone call to Philadelphia.. 1.80 

September 14th, 1943, Clerk of County Court, 
filing appeal . 2.50 

' ' ' $104.30 


i 


Paid ck. #403 
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38 Defendant’s Exhibit No. 33.. 

September 13, 1943 

Merando Company 
813 4th Street, N. E. 

Washington, D. C. 

To: 

McClary Company 

Fee for services rendered in connection with your 
contract on United States Post Office and Court¬ 
house, at Pittsburgh, Pennsylvania.$200.00 

Ck. #391 

September 21, 1943 

Merando Company 
813 4th Street, N. E. 

Washington, D. C. 

To: 

McClary Company 

Re: Sub-Contract Mathy Company — Installation 
New Downspouts, etc. at Post Office and Court 
house (old), Pittsburgh, Pennsylvania 

Expenses incurred in connection w r ith meeting in 
Washington, D. C., with your attorneys, Kelly 
and Nicolaides, and surety representative...^ 31.50 

Ck. 454 
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United States Court of Appeals 

for the District of Columbia 


January Term, 1945 


No. 8930 


JOSEPH MERANDO, Trading as Merando Company, 

Appellant 

. vs. 

JOSEPH MATHY and JOHN MATHY, Co-partners, 
Trading as The Mathy Company, 

Appellees 


REPLY BRIEF FOR APPELLANT 

! 

I 

" 

Opening Statement 

| 

With respect to the findings of fact, which plaintiffs 
state counsel for the defendant entirely ignore, we submit 
that even as adopted by the trial Justice, they do not sup¬ 
port the conclusions of law. Furthermore, we do not believe 
it out of order to call this Court’s attention to the fact that 
they were not made or prepared by the trial Justice, but 
adopted by him. He took no part in their preparation^ they 
having been prepared by counsel for plaintiffs. While we 
assume the trial Justice has the right to delegate to another 
the preparation of the findings of fact, we think it only fair 
for this Court to know the true authors thereof. At least 
one Court does not approve of this procedure. The Circuit 
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Court of Appeals for the 2nd Circuit in United States vs. 
Forness, et al., 125 Fed. 2nd 928 stated in part as follows: 

“We have recently asked for ‘brief and pertinent 
findings of contested matters * * * rather than the 
delayed, argumentative, overdetailed documents pre¬ 
pared by winning counsel.’ Matton Oil Transfer Corp. 
v. Tug Dynamic, 2 Cir., Dec. 1,1941,123 F. 2d 999,1001. 
Otherwise, we lose the benefit of the judge’s own con¬ 
sideration. In the instant case, a comparison of the 
findings with the opinion seems to show that the find¬ 
ings proposed by the defendants were mechayiically 
adopted, with the consequence that some of the findings 
made by the district court are not supported by the 
evidence and not substantially in accord with the opin¬ 
ion. ” (Italics supplied). 

* # • # * 

“To ascertain the facts is not a mechanical act. It 
is a difficult art, not a science. It involves skill and 
judgment. As fact-finding is a human undertaking, it 
can, of course, never be perfect and infallible. For 
that very reason every effort should be made to render 
it as adequate as it humanly can be.” 

The foregoing case has been cited with approval by the 
Supreme Court in the Case of United States vs. Crescent 
Amusement Co., et al., 323 U. S. 173 decided December 11, 
1944. 

Argument 

Plaintiffs state (P. 3) that the first and main issue is 
which of the parties breached the contract, and that as the 
lower court’s findings are in favor of the plaintiffs, they 
should not be set aside unless clearly erroneous. We do 
not believe this is an accurate statement. The lower court 
did not make a finding of fact that the defendant breached 
the contract, (and could not, as that is a question of law), 
but on the contrary made certain findings of fact, from 
which it reached the conclusion of lanv that the defendant 
had breached the contract (App. 25). 
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Defendant’s Obligations Under the Contract 

Under this heading (P. 5) plaintiffs state “The undis¬ 
puted testimony is that Merando advised Jester he intend¬ 
ed to do the cutting other than removal of marble with 
maintenance men in the building (App. 45)” (Italics sup¬ 
plied). We are unable to find anything on page 45 jof the 
joint appendix to justify that statement. On the contrary 
the undisputed testimony is that the maintenance ipen re¬ 
moved all the marble that it was necessary to remove ;(App. 
134), the plaintiffs never made any objection thereto, in 
fact Curtin testified one of the first things he did was have 
Merando move some marble (App. 67), as of coursfe they 
had no right to tell the defendant how or by whom he should 
perform his work. i 

Defendant Breaches 

Plaintiffs state that defendant breached his contract by 
not having a superintendent on the job, as required by the 
contract, between June 16 and July 4th, nor after August 
1st, and only incompetent between July 4 and August 1st, 
and then state “that he (defendant’s superintendent) did 
not arrive there until July 4th or 5th, 1943, which was the 
same time plaintiffs’ men Jester and Curtin reached Pitts¬ 
burgh to commence work”. (P. 6). 

i 

In the first place, while it may not be important, ^plain¬ 
tiffs have their dates a trifle mixed. Defendant’s superin¬ 
tendent and his manager arrived on July 4th (App. 146), 
Jester arrived on July 5th (App. 36) and Curtin, tlje fol¬ 
lowing day, July 6th (App. 65). Furthermore, the findings 
of fact prepared by plaintiffs’ counsel states “Plaintiffs’ 
foremen and defendant’s superintendent came on t|ie job 
on July 7, 1943” (App. 19). Which statement is obviously 
incorrect. 

The first part of the statement, concerning the period 
June 16 and July 4, is indeed ingenious and beyond all 
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understanding. This is the period, during all of which 
time the defendant was constantly after the plaintiffs to 
start the job, and which the plaintiffs were unable to do, 
because they were having trouble getting their foreman, 
who was having illness in his family, and plaintiffs admit- 
ed they were late (App. 225-226). This has never been 
denied and at no time until after this suit was tiled did the 
plaintiffs ever intimate in the slightest degree that the 
delay in starting from June 16th to July 5th was not their 
fault. The plaintiffs’ superintendent, Jester, knew that 
the defendant was waiting for the plaintiffs’ foremen to 
arrive before starting the job, and never at any time ques¬ 
tioned the advisability of proceeding in that manner. On 
this point we refer to the testimony of defendant's superin- 
tendant, Shoffner. He testified that he arrived on the job 
July 4th and saw the plaintiffs’ foreman, Curtin, about 
July 7th. That he talked with Curtin about the job and 
went over the plans and specifications with him so they 
could get lined up on their work and get started on the work, 
and then as follows: 

“Q. What was your purpose, Mr. Shoffner, in wanting 
to go over the matter with Mr. Curtin X A. My job was 
to do the cutting for the plumbers. That was my part of 
the work. Q. You went over that with Mr. Curtin X A. 
Sure. Q. Why did you go over it with him X A. Because 
he was the plumber foreman and he was the one doing the 
work, and, of course, he and 1 went around together and 
laid out the work. Q. You went around with Mr. Curtin 
to lay out the work? A. Yes, sir. Q. Why did you go 
around with him? A. Because he was working for The 
Mathy Company, which was the sub-contractor for the job. 
Q. Did you figure that was good practice, sir, going around 
with the plumbing contractor? A. Sure. I felt I didn’t 
havb any business starting ahead of him, but to start to¬ 
gether. Q. How long did you and Mr. Curtin go around 


i 
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j 

i 

marking out tlie places where the cutting was to be made? 
A. The first day, I think—I won’t be sure how long^ but 
just a few hours the first day looking over the job and lining 
up the work.” (App. 146-147). 

This is the witness the lower court found in the findings 
of fact prepared by counsel for plaintiffs, was incompetent, 
and plaintiffs request this Court to read his cross examina¬ 
tion, and we too request this Court to not only read his 
cross examination but all of his testimony (App. 145-160), 
as we believe it will show that he was competent. It is true 
he was hesitant in answering some of the questions, but the 
record will show that it was due to the fact that he was un¬ 
certain as to dates, and was unable to answer without refer¬ 
ring to his time book (App. 152). 

As to the period after August 1st, that has already |been 
covered in original brief (pp. 39 & 40) and no good purpose 
would be served in repeating here. In this connection 
plaintiffs raise the question as to the propriety of the 
defendant having McKay as his representative, in viejw of 
the fact that he was a government employee. The fact re¬ 
mains that McKay was in the employ of defendant, when 
not employed by the government, with full knowledge of 
the custodian of the building, Mr. Reardon. There was no 
secret about it and never at any time was it questioned, by 
either the government officers or the plaintiffs. This is 
indeed a weak peg, upon which the plaintiffs rely. 

The plaintiffs argue that they were delayed because the 
defendant instead of starting his work on June 16th, waited 
until the plaintiffs’ foreman arrived on July 6th. We have 
covered that feature of the matter heretofore in this brief. 
They argue that the real reason the defendant did not start 
work sooner was because his superintendent was not Com¬ 
petent to lay out the wmrk without the assistance of their 
foreman, Curtin. At no time while this contract was being 
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performed under the supervision of the defendant’s super¬ 
intendent was any complaint ever made as to his compe¬ 
tence. On the contrary, the plaintiffs’ own foreman, Mr. 
Curtin, testified that up to August 1st (that was the date 
Shoffner left the job) he had no trouble. 

On page 10 plaintiffs state “Curtin replied that he didn’t 
have the openings (cutting) to take care of more men and 
asked him, Merando, not to send any plumbers, stating it 
was all he could do to keep his two men going, but to send 
some carpenters and a marble man to get the cutting work 
going (App. 71, 72).” (Italics supplied.) This is not quite an 
accurate statement; the record shows the following was tes¬ 
tified by Curtin, “And then I didn’t see him again until he 
came on the job at 11:55 Saturday, and he said: You have 
to get more plumbers on the job, and 1 told him we didn’t 
have the openings, and I would have to shut the job down. 
By Mr. Gittings: Q. What do you mean by openings ? A. I 
didn’t have openings enough for us to proceed with our 
work. He was going to send some carpenters up and a 
marble man to get us going. Q. He said he was going to 
send a marble man? A. Yes ; to get us going.” We submit 
there is nothing in the foregoing testimony to show that Cur- 
i tin asked Merando to send carpenters and aimarble man. 

On the same page the plaintiffs make the following state¬ 
ment. "Before making this reply, but making no reference 
thereto therein, the defendant also had received a report 
from McKay, under date of August 10th (App. 324), en¬ 
closing the time sheets of the maintenance men, and ad¬ 
vising that Curtin had one Pittsburgh plumber working and 
that Curtin had informed the maintenance men they could 
no longer continue cutting as he had to live up to the plumb¬ 
er’s code, which required this to be done by plumbers.” 
(Italics supplied.) In the first place there is nothing in the 
record to show that the defendant had received McKay’s 
report before he wrote the plaintiffs on August 11th, and the 
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fact of the matter is, as shown by defendant’s original Ex¬ 
hibit 1, said report was not received until August 12th, 
after he wrote the letter of August 11th. 

Items A and B 

On page 15 plaintiffs state that Miller first said the type¬ 
written sheets from which he testified were made before 
the close of the job and then he said they were made after 
the job closed, that “Miller was a very shifty witness (App. 
199-219).” We do not believe this Court will be much im¬ 
pressed by name calling. The reference is to his cross ex¬ 
amination, when he was being asked as to when the sheets 
had been prepared and testified as follows: “Q. When? A. 
These here are for the amount of data covering the entire 
job. Q. I asked you when they were made up? Recently? 
A. No; before the close of the job. Q. Those sheets were 
typewritten before the close of the job? A. Well, it takes it 
clean up to the time of the job being closed; in other words, 
they were written shortly after the job closed.” There is 
certainly nothing shifty about the foregoing. On his direct 
examination, before he testified as to the condition of the 
job on August 29th, 1943 (which was the same as when the 
plaintiffs stopped work on August 13th, 1943) he testified in 
part as follows? 

i 

“Mr. Gittings: Q. Are those notes your notes? A. ;Yes, 
sir. These notes I am reading from are my original notes 
and these typewritten notes were written in my office.! By 
the Court: Are you reading your notes of the inspection of 
August 29th to show first, what had not been done and,; sec¬ 
ondly what needed to be done? In other words do your 
notes of August 29th include all of that? A. No, sir; what 
I read first I seen on the job August 29th and what X am 
reading now is what happened after August (Rec. 400) 
29th to the completion of the job. Q. On what date were 
those notes made from which you are now reading? A. 
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That was taken from the time I started after August 29th 
within a few days and up to the time I left the job on No¬ 
vember 29th.” (Rec. 401). The foregoing does not appear 
in the joint appendix, as it was not thought to be of any im¬ 
portance, but does appear in the record on the pages indi¬ 
cated. Furthermore, a reference to all of his testimony 
which appears in the appendix (App. 182-183; 185-198; 289- 
293), which was not all of his testimony by any means, the 
major part being a contradiction of the witness Sprague, 
concerning the work that could have been performed by the 
plaintiffs when they stopped work on August 13tli, will dis- 
spell any doubts as to his ability and integrity. Even the 
plaintiffs in preparing the findings of fact did not dare at¬ 
tempt to insert anything therein reflecting upon the ability 
or integrity of the witness, Miller, as they knew the trial 
Justice would not go that far in adopting their findings of 
fact 
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On the same page, reference is made to photographs re¬ 
ceived in evidence and the witness Sprague’s estimate that 
the additional cutting would cost $1,757.87. We admit the 
photographs show there was additional cutting to be done, 
but not a large amount. The cutting that was shown by the 
photographs not to have been done on stack|s 3, 12 and 20, 
when the job shut down, would not have been necessary if 
a certain change order then ^pending had gone through 
(App. 190-193). Concerning Sprague’s estimate, as point¬ 
ed out in our original brief (p. 30), it was based on plumb¬ 
er’s wages at $14.00 per day, while the defendant was em¬ 
ploying the maintenance men at $7.20 per day. In addition 
his estimate was based upon the number of connections 
shown on the plans. He had not gone around and counted 
the number of connections, if any, that had not been opened. 
So we submit his estimate was of little value. 


On page 16 statement is made that defendant’s witness 
Miller ‘‘was not particularly concerned with cutting as a 
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separate item”, but there is no testimony to support the 
statement. 


Further comment on these items is not necessary as they 
have been fully covered in our original brief (pp. 27-37). 


Item C 


With reference to the removal of the marble on the 'stair¬ 
ways, we believe that has been completely covered in our 
original brief (pp. 37, 38 and 39), with exception of the 
plaintiffs’ statements concerning pressure tests. Plaintiffs 
state on page 18 “the Government’s pressure test was 
waived on seven lines of downspouts, four being those which 
ran behind the marble, only a running water test instead be-~y vv cit¬ 
ing made (App. 218). There is no evidence showing that A •o.c>w.v 
this character of test was authorized while plaintiffs, were : AAv - ou 
on the job”. Nor was there any evidence showing the Gov- N * v ' a v * 
ernment would not have permitted this character of test; .^., ^ 

by the plaintiffs. The fact of the matter is the Government! \.. •. - 
did permit the water test, not only on the downspouts: 
behind the marble stairways, but on three other lines, j 


Plaintiffs’ Performance 


The plaintiffs on pages 18, 19, and 20 argue that’ they 
could have completed the work within the time limit, and 
refer in part to the testimony of Jester as follows: “We 
could have completed the entire job with the three men that 
we had on the job had the cutting been done for us, without 
putting on additional men”. (Italics supplied.) It will be 
remembered that Jester was the man who originally esti¬ 
mated the job, at a time when he was not connected with 
the plaintiffs, and who admitted he made an error in' esti¬ 
mating plumbers’ wages. Now compare this with; dis¬ 
interested witness, the government inspector. The gov¬ 
ernment inspector’s report made on July 27-28, wheh the 
plaintiffs had three plumbers working, stated “nor were 


i 
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there a sufficient number of men employed, as the sub¬ 
contractor had not been able tot secure half the number of 
plumbers needed.” (Italics supplied.) And he testified that 
the information concerning plumbers was obtained from 
Curtin. 

Now this is the crux of the case. Jester just under bid 
the job. He was trying to find some way to get out of it so 
that the plaintiffs would not know his mistake. They had 
little, if anything, to do with the job and left the entire mat¬ 
ter to Jester. They had never visited the job nor knew 
anything about the dispute or correspondence between 
Jester and Merando until after the job shut down (App. 
135-138). Jester had kept the matter from them in the 
hopes that he could get more money out of Merando, know¬ 
ing Merando was under a time limit, with penalty of liqui¬ 
dated damages for delay. At no time has Jester explained, 
or attempted to explain, why he was demanding $2.75 per 
hour for plumbers when the regular rate was $1.75 per 
hour. Why he even offered to do the job for $8,931.00 
without having visited the site, and it was only after the 
insistence of Merando that he went to the site and after 
conferring changed it to $10,500.00. 

On page 19 the plaintiffs refer to the testimony of 
Sprague to the effect that the job could have been com¬ 
pleted by September 16th, 1943, (App. 115) but they fail 
to call the Court’s attention to the fact that two pages 
later he qualified that statement by saying “Well, my 
opinion is, if the Mathy Company had perhaps six or eight 
plumbers on the job it could have been completed by Sep¬ 
tember 16th.” (App. 117). (Italics supplied.) 

As for the testimony of the witness, Reardon, referred 
to on page 19, we have referred to that in our original 
brief (pp. 31 & 32) but it might not be out of place to call 
this Court’s attention to the fact that he was a government 
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employee, Assistant Custodian and Engineer for the Post 
Office in Pittsburgh, who voluntarily came all the way from 
Pittsburgh to Washington and attended a trial extending 
over a period of eight days without a subpoena having been 
issued for him. It is our first experience of a government 
employee appearing as a witness in his official capacity 
without a subpoena having been issued. 

On page 20 the plaintiffs refer to the ability of the plain¬ 
tiffs’ foreman Curtin. No complaint has been made ak to 
his ability, he just wasn’t permitted to employ enough 
plumbers. 

Defendant’s Point 1 

The plaintiffs attempt to reply to defendant’s point num¬ 
ber one, is indeed inventive to say the least. They claim 
that Merando by his wilful and deliberate act caused the 
plaintiffs to stop the defendant’s men from working, be¬ 
cause he arranged for more plumbers to go to work for 
the plaintiffs. There can hardly be any doubt that more 
plumbers were needed. The government inspector so tes¬ 
tified, as did the plaintiffs’ witness, Sprague. 

; 

They argue that notwithstanding the rules of the Pitts¬ 
burgh Union, that all cutting must be done by plumbers, 
that in keeping with their agreement with the defendant, 
they proceeded with their performance, their foreman wink¬ 
ing at the rule and getting by because he was using out of 
town plumbers, and that it was only when Merando came 
on the job and insisted upon going to the local union and 
arranging for plumbers after prior warning of the result, 
and that upon their arrival, it was necessary for their fore¬ 
man to stop the defendant’s men fom working. 

They would have the Court believe that they knew about 
the Pittsburgh Union rules, but as a matter of generosity 
to the defendant, their foreman winked at the rules by using 
out of town plumbers on purpose in order to keep their 


agreement with defendant. There is not one word of tes¬ 
timony that Jester at any time prior to stopping the de¬ 
fendant’s men from working said anything about the Pitts¬ 
burgh Union rules. Jester either did not even attempt to 
find out what the rules "were, or deliberately withheld them 
from Merando, as he said nothing to Merando about 
j plumbers having to do the cutting, notwithstanding the fact 
that Merando told him before the contract was made, what 
men were going to do the cutting, and Jester stated that 
.was the contract finally entered into. We submit that be¬ 
fore Jester submitted his bid, it was his duty to find out 
the union rules under which he would have to work. 

But aside from the foregoing, Curtin did not testify that 
he got out of town plumbers so that he could wink at the 
Pittsburgh Union rules, he stated that he first tried to get 
plumbers from the Pittsburgh Union, but being unable to 
get any received permission to get his own men. (App. 69.) 
Assuming for the time being that the testimony of Curtin 
is correct and that he did inform Merando about the Pitts¬ 
burgh Union rules, what right did Curtin have to stop the 
defendant’s men from working? If he couldn’t work his 
plumbers under the conditions narrated, he should have 
closed down his part of the job and left the defendant to 
work alone. Curtin testified, both on direct examination 
and cross examination, that he told Merando more plumb¬ 
ers were not needed. In fact, the plaintiffs’ whole case has 
been based upon the proposition that the d efendant’s work 
wa s not up To date. The plaintiffs’ brief states that it was 
on August 7th that Curtin told Merando about the require¬ 
ments of the Pittsburgh Union rules, but there was nothing 
in Jester’s letter of August 9th to the defendant about the 
requirements of the Pittsburgh Union rules. The only com¬ 
plaint in that letter was that there were no carpenters or 
marble men on the job. So far as the written evidence is 
concerned, the first time any mention was made about the 
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Pittsburgh Union rules was in the report of August 10th 
from McKay to Merando and the first written evidence of 
any notification from the plaintiffs was in Jester’s letter 
to the defendant of August 12th , which was received on 
August 13th, three days after the plaintiffs had stopped his 
men from working, wherein he stated “For your informa¬ 
tion it is in the bylaws of the Pittsburgh Plumbers' Union 
that they do all cutting in connection with their work”. 
(Italics supplied.) There was nothing in the complaint 
about the defendant having prevented the plaintiffs from 
performing their -work due to the “deliberate and wrong¬ 
ful action” of Merando in arranging for additional 
plumbers for the job. The complaint was based upon the 
proposition that the defendant failed “to comply with! his 
obligation to take care of necessary preliminary cutting 
work or authority from him to proceed therewith at his 
expense”. Both Jester (App. 64) and Curtin (App. 71) 
testified the defendant did not have anybody working on 
the job after August 1st. This testimony was given before 
the defendant (after considerable difficulty,) was able to 
introduce in evidence his payrolls for the ten day pefiod 
prior to August 10th (App. 293-294; 306; 326-329). The 
fact of the matter is that when the suit was filed the plain¬ 
tiffs did not know that Curtin, probably upon authority from 
Jester, had stopped the defendant’s men from working, 
and that they learned of it for the first time when it was 
brought out at the trial. 


They argue that the situation was such that the only 
thing they could do was request the defendant henceforth 
to do the cutting with plumbers which they did in their 
letter of August 11th. But assuming the foregoing situa¬ 
tion was true, that is not what they demanded of the de¬ 
fendant. They demanded that they do the cutting with 
plumbers, not that the defendant do the cutting with 
plumbers. They then try to change this by referring: to 
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their letter of August 16th, which was written six days 
after they stopped the defendant’s men from working and 
three days after they had shut down the job, and in which 
letter they stated they were still working. And that is not 
what Jester said on August 21, when he laid down his 
seven demands, the very first of which was that the plain¬ 
tiffs do all cutting with plumbers at the rate of $2.75 per 
hour. 

Plaintiffs’ counsel argue there was no contract between 
the parties that the cutting could be done with maintenance 
men, only mere acquiescence on their part that it might be 
done in that way. Aside from the fact that Jester testified 
“Why, Mr. Merando told me on the job that he had used 
these men on the other contract and that he could get them 
to do this cutting and that is the contract that the Mathy 
Company finally entered into with Mr. Merando” (App. 
45) (Italics supplied), here are counsel for the plaintiffs 
attempting to tell this Court that the plaintiffs^ sub-con¬ 
tractors, were merely acquiescing as to who the general con- 
A.jtractor should employ. As stated in our original brief, 
v-* x ' ' there w'as nothing in the contract that gave the plaintiffs 
vV - the right to tell the defendant who he should employ, but 

jon the contrary, that right was given to the defendant by the 
'very terms of the contract. (App. 317.) 

• I 

They argue that the defendant proposed a circumvention 
of the Pittsburgh Union rules. That his testimony that he 
was unaware of Pittsburgh Union rules is unworthy of be¬ 
lief ; that he is a perjurer. Vet with full knowledge of the 
type of employees the defendant was using, they at first 
attempted to get plumbers from the Pittsburgh Union. How¬ 
ever, they say in their argument that their foreman winked 
at the rules by using these out of town plumbers. A clear 
statement that they knew the Pittsburgh Union rules, be¬ 
fore they started work. This just doesn’t make sense. But 



15 


let us see. Why should Merando know the Pittsburgh Union 
rules, he was not a plumber, he was employing a plumber to 
do the actual plumbing work, and had a right to assume 
that the plumber employed would acquaint himself with 
the rules and conditions before submitting his bid.; He 
testified he had used the same men for similar work on a 
similar contract, and so informed Jester. This has no', 
been denied, but on the contrary admitted. If he had so 
used the men, why should he know that such use was: pro¬ 
hibited by the Pittsburgh Union rules, in fact it shows he 
had every reason to believe that such use was permitted by 
the Union rules. Why would he deliberately do any act 
that would put in .jeopardy the completion of the job on 
time. In fact all he was interested in, was getting the job 
done on time, and as more plumbers were necessary, and 
having been informed by Curtin plumbers were not avail¬ 
able, tried to get some. 

We admit there was a dispute as to what reason: was 
given by Curtin for not putting more plumbers to work, 
Merando on the one hand testifying that Curtin gave as 
his reason his inability to get any, while Curtin on the other 
hand testified he told Merando he did not need any. But 
there is one fact about which there is no dispute, and that 
is that Merando teas demanding more plumbers. As far 
back as July 27th when the government inspector reported 
“The actual running of the downspouts is going slowly be¬ 
cause of lack of plumbers”, the defendant had contacted the 
Union in Roanoke in an endeavor to get more plumbers 
(App. 86). What reason would Merando have for trying 
to get plumbers as far away as Roanoke unless Curtin; had 
told him no plumbers were available in Pittsburgh? What 
reason would Merando have for requesting more plumbers 
unless they were necessary? Surely there would be no ad¬ 
vantage to him to have more plumbers on the job unless 
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there was work for them to do. That there was work 

i 

for them to do is borne out by the fact that when the addi¬ 
tional plumbers were put to work there was work for them 
to do. This was testified to by the plaintiffs’ own witnesses. 
But let us examine the report and testimony of the only 
disinterested witness, the Government inspector, who ap¬ 
peared under subpoena bringing the Government’s official 
records (Ree. 379)—his words are significant. He did 
not say the work was going slowly or that the preparatory 
work (cutting) was holding up the installation of the pipes, 
his official report was “The actual running of the down¬ 
spouts is going slowly because of lack of 'plumbers 77 . (Italics 
Supplied.) He was employed by the Government to in¬ 
spect and make a written report on the progress of the 
job of his superiors. He had no reason to believe when he 
made the inspection that any litigation would develop out 
of the contract. He was making an honest report on true 
conditions that prevailed and why would he haVKused the 
particular words “actual running of the down-spouts” if 
it was not a fact that that part of the work -was going slow¬ 
ly. If the condition of the job had been as plaintiffs would 
have the Court to believe, would it not have been natural 
for him to have reported that the installation of the down¬ 
spouts was being held up because the preliminary work had 
not been performed. The cases cited by the plaintiffs have 
no application whatever to the present cases. 

They argue there is no provision in the contract giving 
the defendant the right to dictate or to interfere with 
plaintiffs’ performance, that plaintiffs had the right to run 
their job their own way and with such number of men as 
they saw fit. In the contract between the parties the plain¬ 
tiffs obligations were in part as follows: 

“1. In all instances you will furnish, and pay for, all 
materials, necessary equipment and/or labor to per¬ 
form the required work with thoroughly experienced 
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workmen of sucli classification as will be acceptable to 
MERANDO COMPANY, their clients and any others 
associated with them in work of which this order is a 
part. In accepting this order, you waive any and all 
claims for damages or additional payment because of 
conflict of labor classification.” 

“2. You will prosecute the work diligently, with 
trained organization under proper supervision, and 
with proper equipment. Should the workmanship or 
time consumed in manufacture and/or installation, in 
our opinion, be unsatisfactory or contradictory to this 
order, we reserve the right to terminate this agree¬ 
ment upon three (3) days written notice to you. Upon 
said termination we shall have the right to withhold all 
funds due on this order and to deduct from said funds 
the cost of satisfactorily completing the w’ork specified. 
Should the cost of such satisfactory completion exceed 
the balance due you on this order, then you shall be 
liable to us for the full amount of such excess, together 
with damages sustained by us by reason of the delay.” 
(Italics supplied) (App. 317.) I 

Aside from the foregoing, the defendant w T as not trying 
to dictate or interfere with the plaintiffs’ performance of 
the w T ork, all he w*as interested in was in seeing that : the 
job w T as completed on time. The government inspector 
had reported July 27-28 there were not enough plumbers 
on the job, his actual report was “The actual running 
of the downspouts is going slowly because of lack of 
plumbers”, and wiien Curtin told him there were none 
available at the Pittsburgh Union, he requested permis¬ 
sion of Curtin to try himself (App. 235). This was not 
denied by Curtin. 

Defendant’s Point 2 

In reply to defendant’s point two, reference is made to 
the case of Karrick v. Rosslyn Steel d Cement Co., 58 
App. D. C. S9. We have no quarrel with the law as staged 
in that case, but the case has no application to the ques¬ 
tion of law presented by defendant’s point two, for the 
reason there was no provision in the contract involved in 
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that case giving to one of the parties the right to deter¬ 
mine which of the parties was responsible for any delays. 

Defendant’s Points 3, 4, 5 and 6 

It is not believed necessary to make any comments to 
the plaintiffs’ reply to defendant’s points three, four, five 
and six, as these points have been sufficiently covered in the 
original brief, except as to the plaintiffs’ statement that 
defendant’s exhibit 5 was not received in evidence and 
should not therefore be quoted. We differ with counsel. 
It was received; is a part of the record and furthermore 
the witness Reardon, who wrote the letter, testified that the 
letter was a correct statement of the condition on August 
13, 1943. Upon question by plaintiffs’ counsel he testified 
as follows: 

“Q. Are you still of the opinion that the job was 
only thirty per cent completed at the time it w~as shut 
down? A. Yes, sir, I wouldn’t change that. 

Q. You wouldn’t change it? A. No, sir.” (App. 
184.) 

Counsel for plaintiffs say that one of them did not say 
“I don’t think there was any profit”, but “I don’t think 
there was much profit”. We are certainly not going to 
quarrel with counsel as to what was said, but this statement 
* of theirs is the first time, they have attempted to qualify 
the statement attributed to them. 

Conclusion 

Argue as the plaintiffs may, the fact remains that the 
plaintiffs stopped the defendant’s men from working and 
then three days later stopped all work, assigning as their 
reason there was no further work for their men to per¬ 
form. We are quite at a loss to understand how the plain¬ 
tiffs could justify their stopping of work on the grounds 
that there was no work for them to perform, when they 
themselves had three days previously stopped the defend- 
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ant’s men from working. We respectfully submit there 
is a clear showing that the plaintiffs breached their con¬ 
tract and the judgment of the lower Court should bej re¬ 
versed. j 

Respectfully, j 

i 

P. J. J. Nicolaides, 

William F. Kelly, 

' i 

Attorneys for the Appellant. 





